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335 7/8/66

Memorandum 66-33

Subject: Study 36(L) - Condemnation Law and Procedure {Possession
Prior to Final Judgment)

Attached to this memorandum are two coples of the tentative recommendation
on this subject. Please mark changes or suggestions on one copy and
return it to the staff at the July meeting. The proposed legislation
and constitutional emendment reflect previous actions of the Commission.
The drafts and comments have been revised to include changes made at the
June meeting, Some additional suggested changes have been made and are
discussed below.

We plan to send the proposed legislation to the printer after the
July meeting and to distribute the tentative recamendation for comments
after the July meeting. We will request comments by September 1 and approve i
the pamphlet for publication at the October meeting., In response to a request

from the Chairman. of the State Bar Committee on Condemnation we have sent

each merber of the committee a copy of the attached recomendation so that |

the members of the committee may begin to think about the recommendation. '

The tentative recommendation itself has not been considered by the
Commission. Tt is in the general form of the recommendation made in 1961 ,
on taking possession and passage of title with adeptations teking inte

sccount the legislation that was enacted in 1961.

The Following matters should be noted:

The Congtitutional Amendment

The draft itself has not been changed from that previously approved,
except thet the words "and age" have been deleted from the amendment, and
also Prom the remainder of the statute as unnecessary and inarticulate.

The Comment has been rewritten to gtate more fully and precisely the effects

of the changes in the section.

Section 1268.01 |

In this section and throughout the draft, the term "eompensation” has
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been substituted for the more cumbersome "compensation for the property
and any damage incident to its being taken.”

Section 1268.02

The second sentence has been added to state explicitly the holding in
the Deacon case that is cited in the comment, See the camment to Section
1270,04, The last sentence of this section has been changed to state
more clearly the obvious intention of the sentence, The corment also has
been rewritten.

Section 1268.03

The last sentence of this section has been added and the comment has
been rewritten accordingly.

Section 1268.04

The words "prior to judgment" in the first sentence and the last
sentence have been added to prevent an overlap with Section 1270,05.

Section 1268.07

The lsat sentence hasg bean added to the comment to point ocut the rule
gtated in the cited case.

Section 1269,02

The ccpment to this section (which authorizes "immediate possession”
for entities whose resolution of necessity is conclusive) has been rewritten
to refer exhaustively to those entities and the appropriaﬁe statutory citations

Section 1269.06

Subdivision (a) has been revised to permit the condemnor to take
possession {after deposit) after the defendant vacates the property--even
though the defendant does not send the written notice provided by Section

1249,1. In effect, the condemnor mey, but need not, take possession in this
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cireumstance, for under Section 1249.1 the risk of loss does not shift
until possession is actually taken. If the novice is given, however, the
condemnor is foreed, in effect, to take possessisn because the notice
shifts the risk of loss under Section 1249,1,

Subdivision (b} has been added to state explicitly the rule that would
probably be applied anyway under the rationale of the Gutierrez casa clted
in the comment. That case held that a deposit made after judgment--not
intended as a deposit to obtain possession--could be withdrawn by the
defendant just as if it were g deposit made to obtain bossession after

Judgment. The defendant could file a receipt and waiver of all claims

except tThe claim to greater compensation and preserve his right to a new
trial or appeal on the issue of compensation. However, because of the waiver
of all claims except to greater compensation, the withdrawal resulted in a
surrender of the right of possession to the condemnor., Subdivision (b)
expresses this rule as to pre-judgment deposits,

Section 1269.07

The reference to a new trial has been sdded in the interest of clarity,
The portion of the comment following the first sentence is new.

Seetion 1270.01

The Gutierrez case, mentioned above in connection with Section 1269,06,
points up a confusion that has existed between deposits made to cbtain
possession pursuant to Section 1954 ang deposits made in satisfaction of
the judgment under Section 1952. There is language in the cages indicating
that the condemmee's withdrawal of a 1952 deposit waives his right of appeal
and his right to a new trial, while withdrawal of a 1954 deposit does not.

The Gutierrez case permitted the condemnee, by complying with the procedures
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in 1954, to withdraw a deposit ostensibly made under 1952 and still preserve
his right to a new trial on the issue of compensation. The Gutierrez
cage leaves the rule as to appeals somewhat in doubt.

In order to clarify the matter, the draft has been revised so that the
post-judgnent deposit procedure more closely parallels the pre-judgment
deposit procedure. Under Section 1270.01, the post-judgment deposit is
no longer tied to an application for an order for possession, although under
Seetion 1270.02 it is a condition precedent to an order for possession.
Section 1952 has been amended ©o eliminete any implication that there are
two post-judgment deposit procedures. Under the revised draft, therefore, -
there is but & single post-judgment deposit procedure governed exclusively
by the provisions of the chapter beginning with Section 1270.01.

Seetion 1270.02

The first sentence has been revised to refer to the ex parte application
by the plaintiff inasmuch as reference tp such application was deleted from
Section 1270.01.

Section 1270.04

The first two lines have been revised by deleting a reference to an
order Tor possession and substituting a reference to the deposit in order
to conform to the revised version of Section 1270.01.

Seetion 1270.05

The words "to which he is entitled under the judgmen " have heen added
in the interest of clarity.

Section 1270.06

Section 1270.06 is a new section that is necessary because the post-
judgment deposit provisions are no longer tied to an order for possession.
Section 1270.06 parallels Seetion 1269;06.
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Section 1270.08

The reference to a new trial has bsen added in the interest of
clarity., The portion of the comment following the first sentence is new,

Section 1270,09

Section 1270.09 has been simplified by referring to the identical
provision in Section 1268.10 instead of restating the entire provision for
depositing money in the state or county treasuries.

Section 1249

Subdivision (c) of this secticn has been placed in a more appropriste
location as Section 1249,1(b).

Section 124ga

Subdivision (b), as it appeared in the last draft, permitted the
condemnor to fix the date of wvaluation by depositing probable just compensa-
tion only if the deposit was made during the first six months following the
copmencement of the action. As a result, if the deposit were not made within
the first six months, the condernor was provided with no inceantive to make
any deposit thereafter because ncothing it could do ecould prevent valuing the
property as provided in the subseguent subdivisions, After thet time, even
though the condemnor deposited the money, tock the property, and the defendant
withdrew the deposit, the date of valuation would move forward if, for any
reason not the fault of the defendant, the trial did not begin within one
year from the commencement of tihe action, Thus, the condemnor csuld be
forced %o pay for property at wvalues several years removed from the date
that the property and the bulk of the compensation actually changed hands.

Subdivision (b) has been revised to provide the condemnor with a
continuing incentive to make the deposit, for under the revised version the
date of the deposit fixes the ultimate date for determining the date of

-5



ey

valuation. In a case that is tried three times (as Murata was), the
failure of the condemnor to make the post-judgment deposit after the first
judgment will not preclude it from making the deposit after the second
judgment, thus making the money available to the defendant and stopping
any inflation of the price of the property.

Section 1252

The smendment of Section 1252 is new and has been included to eliminate
the bifurcated post-judgment deposit procedure that has heretofore existed.

Ssction 1255a

Tais section (which deals with abandonment)} has been revised in
accordance with the actions of the Commission at the June meeting, and
the comment has been rewritien.

Section 1255H

The elimination of the dusl post-judgment deposit procedure has
eliminated the need for paragraph (5) of subdivision (e). As all post-
judgment deposits are pursuant to Section 1270,01 et seq., paragraph {3)
fully covers the ground formerly covered by paragraph (5) and the latter
paragreph has been deleted.

Respectfully submitted,

Clarence B, Taylor
Special Condemnation Counsel
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#36

CALIFORNIA IAW REVISION CCMMISSION
TERTATIVE RECOMMENDATION
relating to
POSSESSION FRIOR TO FINAL JUDGMENT AND ASSOCIATED PROELEME IN EMINENT DOMAIYR

PROCEEDINGS

In 1965 the Californis legislature directed the Law Revision (o
mission to study the question "“whether the law and procedure relating
to condemmation should be revised with a view to recommending s compres
hensive statute that will safeguard the rights of all parties to such
proceedings.” This recommendation {(ome of a contemplated series) covers
basic problems that inhere in the timing or sequence of steps in condem-
nation procedure from the governmental decision to acquire the property
through final judgment in the eminent domein proceeding. Both legally
and prectiocally the most important problem in this sequence is the point
at which the condemnor may take possession of the propert:f. cloaely
related questions involve: determination of (1) the date as of whm: the
property 18 to bé valued, (2) the time orpamnttothapropertymr,
(3) the aates when interest begins to accrue and ceases, and (4) the
conditions ynder which the oondemnor may abandon the proceeding.

In 1961, .00 Fecomendation of the:Tav’ Révieion Comadsston, the
Legislature mc;ed legisiation that partially systematised the law on
these gquesiions. The Coumission bes concluded that further inpmm

2 gee Cal, Stats, 1961, Ch, 16 op edding CAL, CCDE CIV,
&pniu‘;. iy, 124

PROC. §§ 121;3.!;. 1243,5, 1243.

and. 12555 1249.1, 1853, 130, 1335,
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arc peeded and that the problems deserve legislative attentiolf es & first

step in the revision and recodification of the law of eminent domein.

Possepsion Prior to Judgment - Constitutlional Revision

| lSectiun 1% of Article I of the California Constitution requires that
the power of eminent domain be exercised through judicisl proceedings and
grante the »ight to & jury trial in such proceedings upon the iesue of
compensation. Under that section and the Code of Civil Procedure, a taking
by eminent domain is an ordinary civil proceeding at both the trial and
appellate levels., The only distinctive treatment given the eminent domain
proceeding ie & preferred setting on the trisl calendar. Until the end of .
the proceeding the condemnor 1s no't entitled to possession of the property,
nor 1s the property owner entitled to compensation.

A limited exception to these rules was created by two amendments to
Section b which provide for so-called "immediate posaesaion‘l' in takings
by the staté, elties, counties, and certain distriets for rights of way
or reservoir purposes. These amendments require that the condemning agency
deposit & sum of money determined by the court to be adequate to secure
eventual payment of the award. They do not require, however, that the
azcunt deposited be paid or made available to the owner when possession
of his property is taken or at any time prior to final judgment., Before
1957 no provieion was mede for withdrawal by the property owner of the
required deposit. Furthermore, there were no provisions requiring notice
to the property owner of the effective date of the order for possession,
and the order for possession could be made effective when granted, These

miles afforded at least the posstBility of administrative abuse and gave
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rise to the unanalyzed view that th> best interests of the property owner
always lie in postponing the inevilable relinquishment of possession as
long as poseible.

The Commission beileves, however, that morz general provisions for
possession prior to Judgmen® cen b2 m2de o be of benefit to both condem-
nors and condemnees. ‘Wo the public agsncies & right to earlier possession
facilitates an ord=rly and systemztlic program of property acquisition and
project comstruction. An undue deiay in acquiring even one essential
parcel can prevent construction of 2 vitally needed public improvement
and can complicate financial and contracting arrangzments for the proje-*.
To avoid such 8 delay, the condemnor may be forced to pay the ocwner of
that parcel more than fair value and more than the owners of similar
property received.

From the condemnee's standpoint, if reasonable notice 18 given and
if prompt recelipt of the probahle value of the property is assured,
possession prior to judgment freocuently will be adventageous. Upon filirg
of the condempation proceeding, the land owner loses many of the valuapie
incidents of ownership. Ee ir presisdei from sellins or financing the
property and is deprived of any further ilncreare in the value of the
property. As & practical mwatter, the property owner must find and purchasz
another property prior to teruination of the litigation, He must also
defray the expenses of litigation. It is possible that because of these
difficulties he will be forced to settle for an amount less than he would
have reeceived eventually iz the condemnation proceeding. In cantrast,
the taking of possession and payment of estimated compensation pﬂor to
Judgment permits the condemnee to0 meet these expenses while proceedling wit:
the trial on the issue of compensation. Even if the condemnee has no
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urgent need for prompt payment, he may withdraw the deposit end invest
in other property or he mey leave the amount on deposit and receive
interest throughout the proceeding.

The practical neeessity of desermining *the right of the condemnor
to take the properiy by eminent dcmain hefore any exchange of possession
and compensation does not prcclude broadening the provisions for depoelt
and posseesion prior to judguent. Notwithstending the important roles
the limiting doctrines of "public use”’ and "public necessity" played in
condemnation cases in the 19+h century, the only substantial question
for judiclal deeision in virtuelly all contemporary condemmation pro-
ceedings 1s the amount of compensstion. And, because the question of
the condemnor's right to take the property is for the court, not the
jury, to decids, procedures may be readily fashloned that will permit
the expeditious determination of the question in the few cases vhere it
may arise.

In its general application, Ssction 14 forbids the "taking" of
property "without just coupensation having first been made to, or pald
into court for, the owner." In relisnce upon this provieion, the Supreme
Court of Celifornia invalidated certain lemislation enacted in 1897 that
authorized the taking of "immediate nossession” in any condemnation case.B
Thet decision has been considered by some a3 & bar to any 'legislative
extension of the right of a condemnor to take possession prior to judgmeat.
The 1897 legislatiﬁn, however, required only the posting of security by
bond and did pot provide for any payment to the ovmer of the property.
The decision invalidating that legislation was based upon the logical

3 Steinhart v. Superior Court, 137 Cal. 575, 70 Pac. 629 {1902)
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ground that, even if money is deposited, 1t is not deposited "for the
owner" unless it 1s available to him. The provisions of the Constitu-
tion that now aunthorize immedlate possession without payment to the owner
"having first been made" were adopted to overcome this declsion of the
Supreme Court.

The poliey underlyling that decision and the original and fundamental
provisions of Section 1k are sound. Possession of property should not
be taken from the owner unless he bas the right to be peid concurrently.
It is possible that the Supreme Court of California would sustain broader
statutory provisions for possession prior to judgment if they adequately
implement the property owmer's right to concurrent payment. But in view
of the tangled evolution of this section and the unfathomable import of
its language, the Commission believes that a clarifying amendment should
be submitted to the voters. Not the least of the benefits to be derived
from the amendment would be the restoration of clarity and precision to
the only eection of the (zlifornia conaﬁituti_on dealing direetl& with
entnent domain. Moreover, such amendment would restore to the Constitution
the right of a property owner to compensation at the time his property is
taken for any purpose.

Accordingly, the Commission recommends that Section 1l of Article X
be amended as follows:

1. -An explicit proviaion should be added guaranteeing the owner t
risht, in all cases, to be compensated prompily whenever posgession o
use of his property is taken. '

2. The existing asuthorization for poesession prior to Juigment in
right of vay and reservolr cases should be retained, K
tut should be subjected to the requirvement of prompt eompensation. The
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authorization in such cases also should be extended to all governmental.
entities and agencies having the right to take for right of way or
reservolr purposes. The existing list of entities has resulted from
anendments adding one entity or arother at variocus times, and no sudb-
stantive distinction between the public entitles listed and not listed
can be drawn.

3+ 'The legislature should be authorized to specify the other
purposes for vhich, and entities by which, possession may be taken prior
to judgment. The authorization should include the power to classify
entities and classes of takings for this purpose. Subject to the basic
constitutional guarantees, the Législature also should be authorized to
establish and change procedure for such cases,

4, fThe uncertain and partially obsolete language of Section LU
should be clarified, and partislly deleted, as follows:

(r) The phrase, "which compensation shall be ascertained by & jury,
unless a jury be waived, as in other olvil cases in a court of record, as
shall be prescribed by law”’ should be clarified to mske the latier two
phrases refer to the totel process for ascertaimment of compensation,
rather than merely to waiver of jury.

(b) The elongated proviso to the first sentence, dealing with
"immediate possession,” should be eliminated and superseded by clear
provisions (1) suthorizing possession prior to judgment in right of way
and reservoir cases, (2) authorizing possession in such other cases as
are prescrived by stetute, and (3) requiring prompt compensation to the
the property owoer in all cases.

{(c) The second portion of the first sentence, prohibiting “appro-
priation" of property "until full compensation therefor be first made in
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money or ascertained and paid into court for the owner" should be eliminated
as surplusage.

{&) The language of the first sentence requiring that, in certain
cases, compensation be made "irrespective of any benefits from any improve-
ment proposed by such corporation" should be eliminated. By 1tas terms
the phrase applies only to "corporations other than municipal” and, oddly,
only to takings for right of way or reservoir purposes. Insofar &s the
language undertakes to make any distinction in the offsetting of ‘verefits,
other than distinguishing between "“special" benefits (which may be offset
in all cases) and “general" benefits (vhich msy not be offset in any case),
the languaée has been held inoperative because it conflicts with the
Equal Protection clauze of the Fourteenth Amendment to the Constitution
of the United States. The complex question of the offsetting of bvensfits
in cases of partial takings should be left to treatment by the Leglslature
in keeping with more fundamental guarantees of the Constitution.

{e) The last sentence of the section, which provides, in effect,
that property may be taken for certain logging and lumbering railroads,
and that such taking constitutes the taker a common carrier, should be
deleted. Takings for such purposes are suthorized by existing legislation,
and the statement that the taker becomes & commen carrier is merely an
application of e broader proposition that attaches certain consequences

to any exercise of the power of eminent domain.

b
Beveridge v. lewis, 137 Cal. 619, 70 Pac, 1083 {1902).
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Posaesslon Prior to Judgment - Implementing legislation

To implement Section 14, as thue amended, legislation should be
enacted that substantially expands the list of condemmors entitled to
take possession of property prior to Judgment. Such legislation should
classify condemnors in accordance with the nature of the 1itigable issues
that may be raised in the condempation proceeding and specify procedures
applicable to each class of condemming agency thet will fully protect the
rights of persons whose property ls being taken.

The Cormission recommends the enactment of the following provisions:

L.. The procedure now followed in cases where property is taken
prior to Judgment for right of way or reservoir purposes should be retained
in such cases, except that the period of notice to the property owner
should be axtended. Prior to 1957, there was no requirement that the
property owner be notified. In 1957, a requirement of three days' notice
wvas enacted. In 1961, on recommendation of the law Revision Commission,
this period was extended to 20 deys. The Commission now recommends that
this period be extended to 30 days. The change will facilitate the dis-
Tursement to the property owner of the reguired deposit prior to the
time that the owner is required to relinquish possession of the property
and will thus reduce the poseibility of serious inconvenience to the
property owner.

2. 'The statutes of California now provide that the governing dody
of many condemning agencies may adopt & resoluticn or ordinance before
the commencement of the condemnation proceeding that is "“conelusive
evidence" of (1) the public necessity for the public improvement, (2) the
necessity for taking the property for the improvement, and {3) the planning
and location of the improvement in the manner most cpupatible with the
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greatest public g6cd afd v 1eabt piivate injury. Because of the
resulting ffievitability of the taking, such aéenci'es' éﬁﬁulﬂ be éﬁthé&ized
to take possession of property prict to judgment in accordance with a
procedure that will fully protect the rights of property owners.

In such cases, the order for possession should be issued ex parte
upon application of the plaintiff, but should not be effective to transfer
the right of possession until et least 30 daye after notice to the property
owner. Within the 30-day period after notice, the property owner should
be entitled to obtain a stay of the order if the hardship to him of losing
possession outweighs the need of the plaintiff-condemmor to avoid delay. Also
within the 30-day periocd after notice, the property owner should have
the right to obtain a vacation of the order for possession if he shows
thet the plaintiff is not entitled to take the property by eminent domain
or that the taking is not actuelly suthorized by & conclusive resclution
or ordinance.

3, In most other condemmation actions, the plaintiff should be
entitled to obtain possession prior to judgment if, upon regulerly notic=d
motion, the court determines that the plaintiff is entitled to take the
property, the plaintiff has a need for early possession, and that the
plaintiff'e need for such early possession outweighs any hardship to the
owner or occupant of the property. But to avoid extending the right to
possession prior to judgment to the exceptional cases of sc-called "priveie”
condemnation, the right to obtain possession upon noticed motion should
be limited to public entities, pudlic utilitlies, common carriers, and
public service corporations. And, in the case of public utilities,

cormon cerriers, and public service corporations, the procedure should
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be avallable only when the need for the proposed improverment or project
is evidenced by a certificate of public convenience and necessity

obtained from the Public Utilities Commission.

Deposit by Condemnor

Existing law provides for the deposit of probable just compensation
only in connection with an application for an order of possession prior
to judgment. The deposit procedure iteelf, however, can serve a valuable
role in condemmation proceedings. It is the right of the defendant to
withdraw the deposit prior to judgment that enables him to finance the
acquisition of property to replace that being taken in the condemnation
action. In meny cases, it is the deposit that enables the defendant to
defray the expenses of the condemnation litigation. Thesge advantages
would accrue to the condemmee from the deposit even though the condemnor
is not entitled to or does not seek possession prior to judgment,

From the condemmor's viewpoint also, the deposit procedure can be
of velue. Because the defendant by withdrawing the deposit waives all
defenses except his claim to greater compensation, the defendant's with-
drawal of the deposit confirms the plaintiff's right to take the properby.s
Thus, even in cases where the condemnor is not entitled to take possession
of the property pricr to judgment, the deposit and withdrawal procedure
provides a method by which the parties can effect a trensfer of the
right to possession in exchange for substantial compensation without
brejudice to their rights to fully litigate the compensation iseue,

Accordingly, the Commiesion recommends the enactment of legislation

? See People v. Gutiéiwez, 207 Cal. App.2d 529, 24 Cal. Rptr. 441 (1962).
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authorizing any condemnor, without seeking possession prior to Judgment,
to deposit for the condemnee an emount determined by the court to be
the probable just compensation that will be awarded to the defendant in
the action. The Commission Murther recommends:

1. fThe existing procedure for determining the amount of the
probable Just compensatiion should be retained. The existing system for
withdrawing the deposit, however, should be streamlined to eliminate,
insofar as possible, obstacles to withdrawal. Any Justifieble fear that
the amount withdrawn will exceed the eventual awvard, or that the deposit’
will be withdrawn by a person other than the one entitled to it, can be
obviated by reéuiring the filing of a bond or other undertaking.

2. Exieting law requires the confemnor to pay the cost of bond
premiums for such purposes if the need for the bond arises from the
condemnee's efforts to withdrew an amount greater than that originally
deposited., No provision for such payment 1s made if the bond is required
because of competing claims among defendants to the amount originally
deposited. These claims usually result from the need to allocate the
awvard among owners of separate interests in the property, and the
necessity for such allocation arises from the condemm tion proceeding
itself. The Comnission therefore recommende adoptlon of a requirement
that the condemnor pay bond premiums in such instences unless the need
for the btond arises primarily from an issue as to title between defepdants.

'3, Under existing practice no withdrawal is permitted unless
personal. service of the application to withdraw is made upon &ll parties.
This requirement should be simplified by permitting service by mail upon

the other parties and their attorneys, if any, in all cases in which the
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party has eppeared in the proceedings or has been séi*ixreaswi%;i”the
complaint and simmone, Further, the existing absolute prohi'b:;.tion
of withdrawal for lack of personal service should be elimimated.
tuite often "defendants" named in eminent domain proceedinge can
easlly be shown to have no compensable interest in the property. 1In
such cases, withdrawal should be permitted upon the furnishing of
adequate security. Further, the requirement of an undertaking for
withdrawal should be left to the sound discretion of the court, rather
than being required as & nmatter of course upon the appearance of any
possible confliet, however technical, in claims to the eventual award.
4. Because the condemnee is entitled to receive substantial
compensation when the deposit is made--the amount determined by the
court to be the probable compensation thet eventually will be awarded
to the condemnee--the date of valuation should be fixed by the deposit.
See below at pages 16-18.
5. After a deposit is made, the condermor should acquire the right
to the possession of the property when the defendants entitled to posses-
sion of the property éither notify the condemnor that the property has

been vacated or withdraw the deposit.

Deposit on Demand of the Defendant

The Commigsion has considered provisions recently enacted in other
states that permit the condemnee to demand and receive probable compen-
gation at the bveginning of the proceedinge or scon thereafter. Under
these provisions, the condemnor ie given the right to possession upon
complying with the demand of the condemnee. Although the objective has

merit, integration of such a requirement into California condemnation



procedure does not appear feasible. Such provisions eliminate, in
effect, any privilege of the condemnor to abandon the proceedings.

More importantly, in California there are instances in which the public
funds for eventuml acquisition of the property are notsailable at the
outset of the proeeeding, Improvement, reveme, or general obligation
bonds may have to be sold. And, as a practical matter in certain cases,
it is necessary for the value of the property to be determined before
the amount of the bond issue can be established.

Nonetheless, the Commiseion believes that a greater incentive
should be provided for the condemmor's depositing probable just compen-
sation in certain cases. As 1t is not feasible to require such deposit,
on penalty of diemissal of the proceeding, an appropriate sanction would
be imposition of interest on the amount of the eventusl award from the
date that the deposit should have been made. As the position of the
home owrer after commencement of the eminent domain proceedings is
particularly onerous, the .Commission recommends enactment of such a
provision limited in application to cases in which the property being
teken is a residential property having not more than two dwelling units

and the defendant is & resident of one of the units.

Pogsession After Entry of Judgment

Califernie law distinguishes sharply between the taking of possession
before entry of the “interlocutory judgment" of condemnation, and the
taking of possession after that event. Since eractment .of the Code of
Civil Procedure in 1872, Bection 1254 has permitted any condemnor to
obtain possession following entry of judgment by depoaiting for the
defendant the amount of the award and also depositing an additional sum

to secure payment of any additional amount that may be recovered in the
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nroceeding. The procedure 1s availablé even though the award is attacked
by either party by motions in the trial court or by appeal. Nelther party
forfeits the right to further redress in the proceeding by possession being
taken and the deposit being withdrawn, except that withdrawal of the deposit
waives the condemnee's right to further contend that the property may not
be taken by eminent domain. Unlike provisions for possessiof prior to
Judament, this authorizagion for possegsion after judgment does not ralse
constitutional problems.

Even though the Judgment may be reversed or set aside, provisicns for
possession after entry of judgment are properly distinguished from similar
provisions for possession prior to judgment. The judgment deterwines the
condemnor's right to take the property, the trial court's asgsessment of
compensation, and the aliocation of the award among defendants, As motions
in the trisl court, eppeals, and poesibly new trials may consume & period
of years, the procedure is beneficlal to both parties. From the condemnee's
standpoint, the period during which he is effectively precluded from renting,
selling, or improving the property is reduced, and he may withdraw the deposit
and carry out his plans for the future. To the condemnor, the procedure is
virtually essential to prevent the public improvement from belng delayed

for a protracted period or even having to be abandoned.

6
Heilbron v. Superior Court, 151 Cal. 271, 90 Pac. 706 (19C7).
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'Ihc Commission recommends retention of the procedure and re-
stﬁtemént of the a:uthorizing provisions with the following changes: |

1. TheAstatutory provisions should be redrawn to clearly‘ dig~ -
tinguish between the procedurés for, and consequences of, ﬁcésasaion
and deposits before entry of jJudgment, and possessicn and deposits
after entry of Jjudgment.

2. The court should not be required in every case to determine
an additionsl emount to be deposited as security for any further
compensation, coste, or interest that may be recovered in the proceed-
ing. A procedure exists for the increase or decrease of the amount
deposited on motion of either party. This procedure should be adapted
to permit a defendant to make a motion to compel deposit ¢f an addi-
tional amount as security for the payment of additional compensation,
costs, or interest if he deems such action necessary.

3. Existing law should be clarified to permit the condemnee,
after entry of judgment, toc withdraw a deposit made prior to judgment
under the simpler provisions for withdrawal cof a deposit made after "
entry of judgment. However, the trial court should be authorized
to require, in its discretion and upon objection to withdrawsl by
any other party, that en undertaking be filed by the withdrawing party.

4. One uniform procedure should be provided for making deposite

after entry of judgment and for the withdrawal of such deposits.




Date of Valuation

Since 1872 the date of summons has been fixed as the date of valuation
in eminent domain proceedings. In an attempt <o improve the position of
the property owner and t> compel the condemnor to expedite the proceeding,

a provision was added in 1911 specifying that, if & case is not tried
within one year from its commencément, and the delay is not caused by the
defendant, the date of valuation is the date of trial. Under existing law,
neither the tnking of possession by the condemnor, nor the depositing of
probable just compensation, has any besring in determing the date of
valuation., In cases in which the issue of compensation is onece tried, and
a new trial is necessary, the Supreme Court of California has bheld that the
date of valuation remains the date of the original trial,

Fixing the date of valuation as of the date of sumons is supported by
the analogy to other civil actions. In such actions, for many purposes,
conditions are considered to rémain static as of the commencement of the
action, In eminent domain proceedings, however, commencement of the proceedings
is not logieally relevant to ascertaining the date as of which the level of
the general market, and the value of the particular property in that market,
should be considered. Unless the condemnor deposits probable just compensation
and takes possession of the property, the property owner is left in possession
and control of the property, however hampered he may be in dealing with it.

In a rising market he cannot replace the property taken with the award
eventually received.

In azpproximately half of tie United States and in federal practice
property is taken at the beginning of the eminent domain proceeding and the

proceading continues for the purpose of determining the amount of compensation.
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In these Jurisdictions the ususl practice is to Fix the date of valuation
as of the date of the preliminary taking and to provide interest on the
avard from the date of that taking. In those states in which the power
of eminent domain is exercised exclusively through judicial proceedings,
the majority rule is ts fix the date of valuation as of the date of trial.

The Commission has considered the oft-made proposal that the date of
valuation be, in all cases, the date of trial, Although the simpliicity of
such a rule is desirable, it is not altogether fair to condemnors and
provides an undesirable incentive to condemnees to delay the proceedings to
obtain the latest possible date of wvaluation,

As a matter of convenience, there is merit in fixing the date of
valuation as of a date certain, rather than by reference to the uncertain
date that the trial will begin. Appraissls and appraisal testimony must
be directed to market value as of a specific date,

The Commission therefore recommends enactment of the following rules
for determining the date of valuation:

1. The condemnsor should be permitted to establish the date of valuation
by depositing the amount of probable just compensation for withdrawal by
the property owner. If it does so, the date of valuation should be the date
of deposit unless an earlier date is fixed by the rules stated below, A
date of valuation thus established should not be subjsct to change by any
subsequent eventuality in the proceeding.

2, TIn other cases, & compromise should be uade between California's
two existing rules, and the date of valuation fixed as the date six months
from the filing of the complaint.

3. The provision making the date of valuation the date of trial if,
without fault of the defendant, the case is not tried within one year,

should be retained.
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4, In cases of new trials, the date of the new trial, rather than
the date used in the originel trial, should be the date of valuation unless
the condemnor deposits the amount awarded in the original trial within a
reasonably brie¢ period after the entry of judgment in the original trial.

5. AS a technical matter, provisions respecting the date of vamluation
should be changed to compute that date from the filing of the complaint
rathsr than the issuance of summons. Under early law, the issuance of
sumons was deemed to mark inception of the court's jurisdiction over the
property. As that rule no longer prevails, the date of filing of the
complaint is a more eppropriate date.

6. The Street Opening Act of 1903 (Streets and Highways Code Sections
4000-4U4N3) and the Park and Playground Act of 1909 (Government Code Sections
38000-38213) specify dates of valuation that differ from the dates specified
.bj the Code of Civil Procedure, Asrtﬁefe gppears to be no justification
for the diserepancy between these provisions and the rules generally
applicable, these acts should be amended to conform them to the provisions
of the Code of Civil Procedure.

Decreages in Value Prior to the Date of Valuation

It is generaily recognized that announcement or undertaking of public
improvements or projects may cause particular property to fluctuate in value
before commencement of any eminent domain proceeding respecting the property.
This problem of increase or decrease in market velue prior to the date of
valuation is not dealt with in California statutory law. Case law establishes,
however, that any increase in the value of the property directly regulting
from the improvement itself is 1o be ascertained and deducted in arriving at

the compensation to be made for a given property. Decisions as to the
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treatment of any decrease in value are unecartain. Natwitﬁatanding the

rule as to increases in value, demands by property ouners that alleged
deereases in value be ascertained and added to the value at the date of
valuation usually have been denied., The reason most cqmmoﬁly given is

that any sttempt to determine the existenmce or amount of such a decrease
would be to engage in “unfathomable speculation.,”  The iﬁjustice to the
property owner is  clear, however, 1f the proposed improvement has actually
depreciated the value of the property prior to the date of valuation. The
equitable rule would be that "market value" of the property on the date of
valuation is to be appraised irrespective of any effect produced by the
public project. The diminution in value, if any, can be shown by expert
testimony end by direct evidence as to the general conditions of the property.
Determination of "morket wvalue" 1tself involves elements and considerations
that can be characterized as "speculative,” The Commission therefore
recommends enactment of a provision reguiring the taking into acedunt of
any such changes in value and providing & uplform rule for both increases
and decreases,

Egperest Problems

By analogy to other civil actions, interest in eminent domain proceedings
runs from entry of judgment to the time of payment of the award.' If
pessession is taken prior to judgrent, interest teging on the date
upon which the condemnor is authorized to take poss=ssion, The latter rule
is constitutionally required as the owner must be compensated for the use
of his property prior to receipt of the award. The courts have held that
interest on the eventual award at the legal rate of seven percent is an

adequate way to compute the amount of this elenent of compensation.
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Interest ceases when the full amount of the award, together with the
amount of interest then acerusd, is paid into court for the defendant. The
same rule applies if the deposit is mede to obltain possession under the
provisions for taking possession after entry of judgment. As to any
amount deposited to obtain possession prior to judgment, however, interest
does not cease until and unless the amount is withdrawn,

Ideally, procedure in eminent domain cases would be such that interest
ceases upon an amount deposited by the condemnor, whether the amount is
or is not withdrawm by the property owner., Falrness does not require that
the property owner be given an option %o ‘withdraw the deposit or to leave
the amount on deposit and draw interest at seven percent. BEven though the
condemnor mey place the amount deposited in the state Condemnation Deposits
Fund in.the State Treasury and partially recoup the amount of such interest,
the income from that fund does not approach the seven percent rate that
must be paid on the award in the eminent domain proceeding. Denial 6f
interest is appropriate, however, only if the amount deposited may ﬁe
withdrawn prcoptly and easily. Although the provisions for withdrawal of a
deposit made prior to judgment can be and should be sireamlined, there appears
to be no way to overcome the obstacle presented by the possible existence of
separate interests in the property. On trial of the issue of compensation,
the condemnor is entitled to have the property valued as a whole, irrespective
of the existence of separate interests. The total award is segregated only
after its total amﬂunt;has:been determined. Also, deposits prior to judgment
are made in the aggregate and are not segregated among severable interests
in the property. These privilege# are regarded as pivotal by condemnors.

Hence, there is little justification fbr tolling interest at the time of



the deposit as the condemnee may no longer have possession and yet be
faced with serious obstacles in withdrawing the deposit.

Accordingly, the Commission recommends retention of existing policy on
payment of interest. Various relatively minor and eclarifying changes should
e made, however,

Under existing law, interest does not cease upcn an amount deposited
prior to judgment even upon eniry of judment, As the justiflcation for the
rule requiring payment of interest on amounts deposited prior to Judgment
is that difficuliies may be encountered in withdrawing . the amount deposited,
and as such difficulties ere obviated on the eniry of judgment, the Commission
regommends that interest on amounts deposited prior to judgment be made 1o
cease upon the entry of judgment. Aftexr entry of judgment, it is a matter
of little conseguence whether the depesit was made before or after judgment.

Subdivision {b) of Code of Civil Procedurs Section 1255b provides that
if the defendant "continues in actual possession of or receives rents,
issues, and profits from the property” after interest begins to accrue, the
"yalue of such possession and of such rents, issues, and profits" are to be
offset against the interest. The section should be amended, in the interest
of clarity, to provide that it is the value of possession and the net amount
of rents or other income that are to be offset.

Before 1959 case law permitted the defendant to show that fair compensation
for possession being taken prior to Judgment di{fered from the seven percent
interest allowed on the award from the date of taking poseession to the date
of payment, Legislation of 1959 provided, in the interest of simplicity,
that such damages should be computed in all cases as seven percent upon the

awvard, In 1961, the provisions on interest were amended to permit the value
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of the condemnes’s use and occunancy to be gei off sgainst the accruing
interest. 8Since 1961 it has been uncertain whether interest, and the
offset against interest, are to be determired by the ccurt or by the Jury.
Apart from the tendency of such issues to confuse the jury, deitermination
by Jury requires each of the porties 1o present evidence inconsistent with
the position taken upon trlal of the main issue of coupensation. For
example, if a capitalization-of-inecome approach is taken to waslue, the
property owner seeks to show a maximum value of such income. However, in
attempting to show a minimum offset of rentals against intefest, he must
show a mininum rental value. The Commission therefore recommends that
Section 1255b be elarified to provide that the court shall determine the
apount of the interest in all cases, including interest constitutionally
required as compensation for possession‘prior to payment. The section slso
should provide that the amsunt »f any offset apainst interest should be
determined by the court, and that evidence on that issue should be presented
to the court, rather than to the jury.

Abandomment of the Proceeding

A California condemnor may abandon the proceeding at any time after
the filing of the complaint and before expiration of 30 days from final
Judgment. The law does nou distinguish, in express terms, between abandonment
in cases in which the condemnor has or has not taken possession prior o
Judgment. In the great majority of states, abandonment is precluded after
the taking, damaging, or use of the property by the condemnor. As a result
of the Law Revision Commission's recommendations, the Legislature in 1961
gnacted the equitable prineiple that abandonment without the consent of the

condemnee will be denied if the court determines that the condemmee has changed
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hig position in justifiable reliance upon the proceedings and cannot be
restored to substantially the same position as if the proceeding had not
been begun,

This equitable rule applies whether or not the plaintiff hasg taken
possession prior to judgment, but it would appear that in most instences in
which the property owner has withdrawn the deposit and relinguished possession
of the property he would be entitied to invoke the rule.

The Cormission does not believe, therefore, that it is necessary to
chenge the basic rule governing abandorment, even in comnection with enactment
of more widespread provisions for the taking of possession prior to judgment,
There are, however, two changes that should be made in the consequences of
abendomment. Existing law permits recovery by the defendant of his costs
and necessary expenses upon abandomment, The general purpose of this
provision is to compensate the defendant for all expenses necessarily incurred
whenever the plaintiff fails to carry the eminient domain proceeding through
t5 its conclusion. Declisions have held that reasonable attorney's fees,
actually incurred, mey be recovered without regard to the period in which
the legal services are rendered., For example, they may be recovered for
services rendered before the p.oceeding is filed, Other expenses, including
appraeisal fees, may not be recovered if the proceeding is discontinued Lo
or more days before the date set for pretrisl. As this distinction is nov
founded on afy substentive difference, the Commission recommends that existing
law be amended to provide a uniform rule governing attorney's and appraiser's
fees and that both be ma&e recovereable if reasonable in emount and actually
incurred. Recovery of these fees, and all other expenses necessarily
incurred in the proceeding, should be permitied without regard to the date

that the proceeding is dismissed.
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Recodification apd Miscellsneous Changes

Title 7 (commencins with Section 1237) of Part 3 of the Code of éivil

Procedurs, which deals with eminent domain, has been amended‘ﬁény times

since its enactment in 1872. Certain seetions have grown 4o several
pages in length, Also, the allocatiosn of provisions between that title and
parts of other codes dealing with particular condemnors, condemnations for
particular purposes, and related matters can be improved, For example,
the detailed provieions respecting the Condemnation Deposits Fund should
be removed from Title 7 and added to the part of the Govermnment Code that
deals with deposits in the State Treasury. Provisions for deposit and
withdrawal of just compensation and possession nrior to the termination of
the proceeding should be organized in a new title of the Code of Civil

rocedure consisting of three chapters dealing, respectively, with the
deposit and withdrawal of probable just compensation, possession before
entry of judgment, and possession after entry of judgment,

In connection with the reccdification of the provisions of Title 7

that deal with possession prior to firal judgment and related matters, there
-:;re nurerous changes that should be made in existing statutory language.
Some of these changes reflect appellate decisions construing existing provie
sions. Other changes are nade approp;}ate by the simplieity achieved through
reorganization and restatement of existing provisions. The reasonf.for, and -
effegts of, a8ll of these changes are indicated in the conzents to the particular

secticns of the legielation recommended by the Commission.

The Commission's recommendations would bhe effectuated by enactment of
the following measures:T

7 Matter in italics would be added to the present lew; matter in "strikeout"

type would be omitted from the present law,
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RECOMMENDED LEGISLATION

An act to amend Sections 1249, 1245.1, 1252, 1253, 1255a, 1255b, and 1257

of, to add Title 7.1 (commencing with Section 1268.01) to Part

3 of, to add Section 12k9a to, and to repeal Sections 12L3.4,

1243,5, 1243.6, 1243.7, and 1254 of, the Code of Civil Procedure

and to amend Sections 38090 and 38091 of, and to add Article 9

(ccmmencing vith Section 16425) to Chapter 2 of Part 2 of Divis

sion b of Title 2 of, the Government Code and to amend Sections

4203 and 4204 of the Streets and Highways Code, relating to

eminent domaigz

The people of the State of California do emact as follows:
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§ 1
SECTION 1. Title 7.1 {commencing with Section 1268.01) is
added to Part 3 of the Code of Civil Procedure, to read:.

TITLE 7.1. CEFCSIT OF PROBABLE JUST CCMPENSATION PRIOR TO JUDGMENT;

OBTAINING PCSSFESSION PREICR TO FINAL JUDGMELT

Note. A fitle 7.1 (cémﬁencing with Section lééB}, relating to evidence
in eminent domain and inverse condemnation proceedings, was added to Part 3
of the Code of Civil Procedure by Section 1 of Chapter 1151 of the Statutes
of 1965, but Section 7 of Chapter 1151 repeals that title on the operative
date of the Evidence Code {Jaruery 1, 1967)}. The coutent of the repealed

title is superseded by Sections 810-822 of the Evidence Code.
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§ 1
CHAPTER 1. DEPOSIT OF PROBABLE JUST COMPENSATION PRICR TO
JUDGMENT
Comment. This chapter supersedes Code of Civil Procedure Sections
1243.6 and 1243.7 and those portions of Section 1243.5 that relate to the
deposit and withdrawal of probable just compensation. Under this chapter,
the condemnor may deposit an amount determined by the court to be the
probable just compenstion which will be made for the taking of the property
{including any damage incident to the taking) at any time after filing
the complaint and prior to the entry of judgment. The deposit may be made
whether or not possession of the property is to be taken prior to judgment.
This deposit serves several purposes: First, it is a condition to obtain-
ing an order for possession prior to judgment. See Sections 1263.01(b),
1269.02(b), 1269.03(d)(3), 1269.05(b). Second, in some cases, it fixes
the date of valuation. Bee Section 1249a. Third, it permits the condetnee
to shift the risk of loss to the condemnor by giving the condemnor writien
notice that he has vacated the property. See Section 1249.1{(4).
The deposit to be made after entry of judguent is not governed by

Chapter 1, but is covered by Chapter 3 {cormeneing with Secticn 1270.01).
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§ 1268.01

1268.01. Order determining amount of probable just compensation

1268.01. (a) In any proceeding in eminent domain, the
pleintiff may, at any time after filing the complaint and prior
to entry of judgment, apply ex parte to the court for an order
determining the probable Just compensation vhich will be made for
the taking of any parcel of property inciuded in the complaint.
Upon such application the court ghall make and enter its order
determining the amount of such protable just ccapensation.

{b) At any time after the meking of the order and prior to

entry of judgment, the plaintiff may deposit the amount specified

in the order. Such deposit may be made whether or not the plaintiff

applies for, or is authorized by law to apply for, an order for

possession.

Comment. This sectlon restates the substance of Code of (ivil Pro-

cedure Section 1243.5(a). In contrast with that section, however, the

application and deposit mey be made without regard to an order for posses-

sion. See the initial Comment to this chapter.

The words “any parcel of property included in the complaint" have

been used to make clear that a deposit may be made for one parcei only even

though, under Code of Civil Procedure Section 124k, several parcels may

be included in the one complaint.

"Compensation," within the meaning of this section and this chapter,

includes any damages incident to the taking as well as the value of the

property taken. "Probable just compensation" has the same meaning as the

phrase "Juet compensation for such taking and any damage incident thereto"

in Section ib of Article I of the California Constitution.
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§ 1268.02

1268.02, Increase or decrease in amount of deposit

1268.02. At any time after the court has madeé an order
determining the comunt of probable Jjust ccppensation, the court
mey, upon motion of ahy porty, redeternire the arovnt., If the
court redeterrires the amount after entry of judppent, it shell

redeternine the amount to he the amounf of the judmrent. If the

plaintiff has deposited the amount of probable Just compensation
previously determired and the court, on redetermination, determines
that such amount is larger than previously determined, the court
shall order the amount previocusly deposited to be increased accord-
ingly. After any amount deposited pursuant to this chapter has

been withdrawn by a defendant, the court may not redetermine probable

Just compensation to be less than the total amount slready withdrawn.

Comment. This section restates the substance of Code of Civil
Procedure Section 1243.5{d) except that reference to the order for
possession is eliminated. Section 14 of Article I of the California
Constitution provides for modification of the amount originally deposited to
obtain possession. As to the duty of the pleintiff and the powers of the

court to maintain the deposit in an adequate amount, eee G, H, Dcacon

Inv, Co. v, Superior Court, 220 Cal. 392, 31 P.2d 372 (1934); Marblehead

Iand Co. v. Superior Court, 60 Cal. App. 64k, 213 Pac. 718 (1923).

Section 1268.08 provides for recorery of any excessive withdrawal
after fins)l determination of amounts in the eminernt domein proceeding.
Ko provision 1s made for recovery, prior to such final determimmtion, of any

amount withdrawn,
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§ 1268.03

1268.03, Service~af notice of deposit

1268.03. If the plaintiff deposits the amount determined
by the court, the plaintiff shall serve & notice that the deposit
has been made on all of the other parties to the proceeding who
have an interest in the property for which the deposit was made.
Service of such notice ghall be made in the manner provided in
Section 1269.04 for service of an order for possession. Service
of an order for possession that recites the amount deposited pursuant
to this chapter is sufficient compliance with the requirement of this

pection.

Commemt. This section is new. It requires that notice of the deposit
be given iy all cases to facilitate withdrawal of the funds by the
defendants.

Sections 1269.0L and 1269.02 require that information respecting the
deposit be recited in any order for possession under one of those sections.
Section 1268.03 distenses with separate notice of the deposit if such

an order is obtained and served.



§ 1268.04

1268.04. Application for withdrawal of deposit

1268.0Lk, AL any time prior to judgment, after the plaintiff
has deposited the amount determined by the court, any defendant
who has an interest iﬁ the'property-for which‘the deposit was
made pay apply to the court for the withdrawal of all or any
portion of the amount deposited, The application shall be
verified, set forth the applicant's interest in the property,
and request withdrawal of a stated amount, The applicant shall
serve a copy of the application on the plaintiff, Applieation for
witchdrawal after entry of judgment shall be made under the

provisions of Seetion 1270.05.

Comment. This section restates existing lawv., It is derived from

Gode of Civil Procedure Section 1243,7(a) and (c).
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§ 1268.05
1268,05. Withdrawal of deposit

1268.05. (a) Subject to subdivisions {c) and (d) of this
section, the court shall order the amount requested in the appli-
cation, or such portion of that amount as the applicant may be
entitled to receive, t0 be paid to the applicant. No withdrawal
may be ordered until 20 days after service of a copy of the
application on the plaintiff, or until the time for all objections
has expired, vhichever 1s later.

{(v) Within the 20-day period, the plaintiff may file objec-
tions to withdrawal on the grounds:

(1) That other parties to the proceeding are known or believed
to have interests in the property; or

(2) That an undertaking should be filed by the applicant as
provided in subdivision (e) of this section or in Section 1268.06,
or that the amount of such an undertaking or the sureties thereon
are insufficient.

(¢) If an objection is filed on the ground that other parties
are known or believed to have interests in the property, the
plaintiff shall serve or attempt to serve on such other parties a
notice that they may appear within 10 days after such service and
object to the withdrawal. The notice shall advise such parties
that their failure to object will result in walver of any rights
against the plaintiff to the extent of the amount withdrawn. BSuch
notice shall be gerved in the manner provided in subdivision (c) of
Section 1269.04 for service of an order for possession. The plain-
tiff shall report to the court (1) the names of parties served and

the dates of service, and (2) the names and last known addresses
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§ 1268.05
of parties who have neither appeared in the proceeding noxr been
served with process and whom the plaintiff was unable to serve
personally. The applicant mey serve parties whom the plaintiff
has been upable to serve. Parties served in the manner provided
in subdivision (¢) of Section 1269.04 shall have no claim against
the plaintiff for compensation to the extent of the amount with-
arsvn by all appiicants. The plaintiff shall remain liable to
parties having an interest of record who are not so served, but
if such liability is enforced the pleintiff shall be subrogated
to the rights of such parties under Section 1268.08.

{a) If any mxty objects to the withdrawal, or if the plaintiff
so requests, the court shall determine, upon hearinpg, the amounts
to be withdrawn, if any, and by vhom.

{e) Tf the court determines that an applicant is entitled
to withdraw any portion of & deposit that another party claime or
to which another person may be entitled, the court may regquire the
applicant, before withdrawing such portion, to file an under teking.
The undertsking shall secure payment to such party or person any
amount withdrawn that exceeds the amount to vhich the applicant is
entitled as finally determined in the eminent domain proceeding,
together with legal interest from the dete of its withdrawal. The
undertaking shall be in such amount as ig fixed by the court, but
if executed by an admitted surety insurer the amount shall nct exceed
the portion claimed by the adverse claixant or appearing to belong
to another person. If the undertaking is executed by two or more
sufficient sureties approved by the court, the amount shall not

exceed double such portion.
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§ 1268.05
{f) Unless the undertaking is required primarily because of
an issue as to title between the applicant and another party or
person, if the undertaking is executed by an admitted surety insurer
the applicant £iling the undertaking is entitled to recover the
premium pald for the undertaking, but not to exceed two percent
of the face value of the undertaking, as & part of the recoverable

costs in the eminent domain proceeding.

Comment. This section 1s besed on Code of Civil Procedure Section
1243.7(a), (<), {d), (e), and {f). Unlike the section ox which it is
based, this section does not forbid withdrowal of any porticn of the’
deposit if notice of the application cannot be personally served upon
all parties. The section permits the court to exercise its discretion
as to withdrawal in such cases and as to the requirement of sn under-
taklng.

Nothing in this section preciudes withdrawel of the deposit upon
stipulation of all parties having an interest in the property for which
the deposit was made.

Subdivision {f) has been added to permit recovery of the bond
premium as costs in the proceeding unless the necessity for the under-
taking arises primarily from an issue of title. For use of the same
distinction in assessing the costs of apportiomment proceedings. See

Code of Civil Procedure Section 1246.1; People v. Nogarr, 181 Cal. App.2d

312, 5 Cal. Rptr. 247 (1960).
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1268.06. Security when amount in excees of original depogit is
withdrawn o

1268.06. {a) If the amount originally deposited 1s increased
pursuant to Section 1268.02 and the total amount sought to be withe
drawn exceeds the amount of the original deposit, the applicant,
or each applicant if there are two or more, shall file an undertak-
ing. The undertaking shall be in favor of the plaintiff and shall
secure repayment of any amount withdrawn that exceeds the amount
toc which the applicant is entitled as finally determined in the
eminent domain proceeding, together with leganl interest from the
date of its withdrawal. If the undertaking is executed by an
admitted surety insurer, the undertaking shall be in the amount
by which the total amount to be withdrawn exceeds the amount
originally deposited. If executed by twc or more sufficient
sureties approved by the court, the undertaking shell be in double
such amount.

{b) TIf there are two or more spplicants, the applicants, in
lieu of filing separate undertakings, may jointly file a single
undertaking in the emount required by subdivision (s).

{c) The plaintiff may consent to an undertaking that is less
than the amount required under this section.

{(d} 1If the undextaking is executed by an admitted surety
insurer, the applicant {iling the undertsking may recover the
premium paid for the undertaking, but not to exceed two percent of
the face value of the undertaking, as & part ¢f the recoverable
costs in the eminent domain proceeding.

Comment. This section is the same in substance as subdivision (v)
~35-



§ 1268.06

of Code of Civil Procedure Section 1243.7. Withdrawal by one or more
defendants of an amount in excess of the original deposit is possible

if the deposit has been increased as provided for by Section 1268.02,



§ 1268.07

1268.07. Withdrawal waives all defenses except claim to greater
compensation C

.1268.07. If any portion of the money deposited pursuant to
this chapter is withdrawn, the receipt of any such money shall
constitute a waiver by operation of law of 81l claims and defenses
in favor of the persons recelving such rayment except a claim for
greater compensation. Any amount so paid to any party shall be

credited upon the judgment in the eminent domain proceeding.

Comment. This section restates the substance of subdivision (g)
of Code of Civil Procedure Section 1243.7. Vithdrawal of the deposit
not only waives claims and defenses, it alsc results in a surrender of

the right to possession. See Section 1269.06. Cf. People v. Gutierrez,

207 Cal. App.2d 759, 2k Cal. Rptr. 781 {1562).
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1268.08. Repayment of amount of excess withdrawal

1268.08. Any amount withdrewn by & party in excess of the
amount to which he is entitled as finally determined in the eminent
domain proceeding shall be paid to the party entitled to such amount,
together with le'gal interest from the date of its withdrawal. The
court in which the eminent domain proceeding is pending shall enter
judgment accordingly. If the judgment is not paid within 30 days
after its entry, the court may, on motion, enter judgment agalnst

the sureties, if any, for such amount and interest.

Comment. This section restates the substance of subdivision {(h) of

Code of Civil Procedure Section 12U43.7.
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1268,09, Amount of deposit or withdrawal inadmissible in evidence

1268.09, Heither the amounl deposited nor’éﬁy amount

withdrawm pursuent to this chapter shz2ll Te given in evidence or

referred to in the tricl of the issue of ccupensaticn.

Comment. This section restetes the substance of subdivision (e) of

Code of Civil Procedure Section 1243.5.
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1268.10. Deposit in State Treasury unless otherwise regquired

1268,10, {a)} 1ihen ncnsy is deposited as provided in this
chapter, the court shell order the money o te depositved in the
State Treasury or, upcn written request of the plaintiff filed vuith
the deposit, in the couniy treasury. I mconey is deposited In the State
Treasury pursuant to this section, it shall be held, invested,
deposited, and disbursed in the manner specified in Article G
(commencing with Section 16425} of Chapter 2 of Part 2 of Division 4
of Titie 2 of the Govermnment Code, end interest earned or other
increment derived from its investment shall be apportioned and
disbursed in the manner specified in that article.

(b} As between the parties to the proceeding, money deposited
pursuant to this chapter shall remain at the risk of the plaintiff

until paid or made payable to the defendant by order of the court.

Comment. Subdivision (a) of this section 1s the same in substance
as Code of Civil Procedure Section 1243.6, Subdivision (b) is based on the
first two sentences of subdivision (h} of Code of Civil Procedure Section

1254.
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CHAPTER 2. PCSSESSION PRIOR TO JUDGHELT

1269.01. Possession by public entity for right of way or reservoir

1269.01. (a) 1In eny proceeding in eminent domain brought by
the state or a county, city, district, or other public entity to
acquire (1) any right of way or (2) lands to be used for reservoir
purposes, the plaintiff may take possession of the prcperty
or property interest in accordance with this section.

(b} At any time after filing the complaint and prior to entry
of judgment, the plaintiff may apply ex parte to the court for an
order for possession. The court shall suthorize the plaintiff
to take possession of the property if the ccurt deternines
that: _

(1) The plaintiff is entitled to take the property by eminent
domain; and

(2) The plaintiff has deposited probable just compensation
in sccordance with Chapter 1 (commencing with Section 1268.01).

(c) The order for possession shall:

{1) Recite that it has been made under this section and
Article I, Section 1k of the Ccustitution of California.

(2) Describe the property and the estate or interest to be
acquired, which description way be by reference to the complaint.

(3) State the purpose of the condemnation.

(4} State the amount deposited as probable Just compensation
in accordance with Chapter 1 (commencing with Section 1268.01).

{5) State the date after which the plaintiff is authorized
to take possession of the property. Unless the plaintiff requests

a later date, such date shall be the earliest date on which the
41w
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plaintiff would be entitled to teke possession of the property
i? service were made under Section 1266.04% on the day the order

is made.

Corment. This chapter provides for orders for possession prior
to entry of Judgment, and supersedes Code of Civil Prgcedure Sections
1243.4 and 12k3.5. Orders for rissession sul sequent to judgment are
governed by Chapter 3 {commencing with Sectig: 1270.1). Subdivision {a)
of this section restates the stbgtancg of Cod . of Civil Procedure
Section 1243.%4, fThe words "th: Stata or & county, city, district, or
other public entity" have been sybstityted for the words "the State,
or a county, or a municipal corparatiapn, or metropolitan water distriot,
mnieipal wtility distriet, mpicipal weter dlstriet, drainage, irrigae
tion, levee, reclaration or yater consgrvation disipict, or similar
public corporation." The new language epcompasses all proceedings by
governental t_ent:l.t.ies » agenciep, or officers o agouire rights of way
or 1énds for feservoir purposes, whether the interest to be acquired is
a fee, easement, or other Intergss.

Subdivision (b) restates the substance of subdivision {a) and a
portion of subdivisicn {b) of Code of Civil Procedure Sectlon J243,5,
The ex parte procedure fcr'obta!.ning the order for possession {s g
continuation of existing law.

Subdivision (c} is the same in substance as Code of Civil Procedure
Section 1243.5(b), except that the reguirement that the order recite its
authority has been added. The requirement is intended to aveid confusion
with similar orders obtained under Bection 1269.02.

With respect to the appellate rellef available as to orders for

possession, see the Comment to Section 1269.02,
' 2.
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1269.02. Possession where plaintiff's determination of necessity
is conciusive .

1269.02. (a) In any procceding in erdirvent dcrain in which
a resolution, ordinance, or declsration is made conclusive evidence
of the public necessity for teking the property (whether by sub-
division (2) of Code of Civil Procedure Section 1241 or by &
statﬁte applicable to the particular agency, entity, or officer),
the plaintiff may taks possession of the procperty or
property interest in accordance with this section.

(v) At any tiwe after filing of the complaint and prior to
the entry of judgment, the plaintiff may apply ex parte to the |
court for an order for possession. The court shall authorize the
plaintiff to take possession of the property if the court
determines that:

(1) The plaintiff is entitled to take the property by eminent
domzing

(2) The teking is provided for by a resolution, ordinance,
or declaration that is conclusive evidence of the public necessity
for such taking; and

(3) The plaintiff has deposited probable just compensation
in accordance with Chapter 1 {commencing with Section 1268.01).

(¢) ‘he order for possession shall:

(1) Recite that it has been made under this section end refer
to the resolution, ordinance, or declaration authorizing the taking.

(2) Describe the property and the estate or interest to be
acquired, which description may be made by reference to the complaint.

(3) State the purpose of the condemnation.

-43-
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{4) State the amount deposited in accordance with Chapter 1
{ commencing with Section 1268.01).

(5) State the date after which the plaintiff is authorized
to take possession of the property. Unless the plaintiff re-
quests & later date, such date shall be the earliest date on which
the plaintiff would be entitled to take possession of the property
if service were made under Section 1269.0bh on the day the order is
rade.

{d) At any time withi: 20 days after being served with an
order obtained pursuant tc thie section any owner or occupant of
the property wey, by motionm, apply to the court for & stay or
vacation of the order. Om such motion the court shall:

(1) Stay the effect of the order if the court determines that
the herdship to the owner or occupant of baving possession taken
clearly outweighs auy need of the plainfiff for earlier possession.
Such stay shall be for a resscnable time, but shall not exceed 90
days from the date for possession specified in the original order.

(2) Vacate the order if the court determines that the plaintiff
is not entlitled to take the property by eminent domain or that the
teking is not provided for by a resolution, ordinance, or declara-
tion that 1s conclusive evidence of the public necessity for the

taking.

Corment. This section is new.

Subdivision (a). Section 1269.01 provides for possession prior to

judgment if the taking is for right of way or reservoir purposes.
Section 1269.02 provides for possession prior to judgment--whatever the
0



STATE OF CALIFORNIA
AGENCY

Univérsity of California
State Pub. Works Ed.
State Housing Comm'n
State Lands Comm'n
State Hwy. Comm'n

Cal. Toll Bridge Auth.
Dep‘t of Water Resources

Dep't of Water Resources
{Central Valley Project)

(-
State Reclam. Bd.

LOCAL PUBLIC ENTITIES
ENTITY

County

City

§ 1269.02

STATUTE

ELUC. CODE § 23152

GOVT, CODE § 15855

HEALTH & SAF, CODE § 34878
FUB, RES. CODE § 6808

STS. & HWYS, CODE § 1C3
STS. & HWYS. CODE § 30h0k
WATER CCDE § 251

WATER CODE § 11582

WATER CCLE § 8595

CODE CIV, PROC. § 12k1(2)

8TS, & HIYS. CODE § L4189
{Street Cpening Act of 1903)

S7S, & HWYS. CODE § 6121
(Improvement Act of 1911)

STS. & BWYS. CODE § 11400
(Pedestrian ¥all Law of 1360}

CODE CIV. PRCC, § 1241(2)

GovT, CODE § 36081
(Park and Playground Act of 1909)

STS. & HWYS. CCDE § 4189
(Street Opening Act of 1303}

STS. & HIYS. CODE § 6121
{ Improvement Act of 1911)

STS, & EWYS. CCDE § 11400
(Pedestriai Mall Iaw of 1960)



LCCAL FUELIC ERTITIES (contirued)
ENTITY

City

OTHER FUBLIC ENTITIES
County Sanitation Dist.
Irrigation Dist.

Public Utility Dist.

Rapid Transit Dist,

Sanitary Dist.

School Dist.

Transit Dist.

Water Dist.

Barbor Improvement Dist.
Harbor Dist,

Port Dist.

Recreationzl Harbor Dist.

River Port Dist.
Small Craft Harbor Dist.
San Diego Unified Port Dist.

Joint Muni. Sewage Disp. Dist.

Regional Sewage Disp, Dist.

§ 1269.02

STATUTE

875. & HWYS. CODE §§ 31590, 31592
{Acquisitions for parking districts).

WATER CCDE § 71694
{Municipal Water District Law of 1911}

WATER CCDE APP. § 20-12(T)
(Municipel Water District Act of 1911)

CODE CIV. PROC., § 1241(2)
CODE CIV. PROC., § 1241(2)

CODE CIV. PROC. § 1241(2);
PUB., UTIL. CODE § 16404

CODE CIV, PROC. § 12k1(2)

CODE CIV. PROC. § 1241{2)
CODE CIV. PROC, § 12k1(2)
CODE CIV. PROC. § 1241(2)
CODE CIV. PROC, § 1241{2)
HARB, & MAV, CODE § 5900.k
HARB. & NAV. CCDE-§.6076
HARB. & NAV. CODE § 6296

HARB, & NAV. CODE §§ 6590, 6593,
6598 (repealed)

HARB, & NAV, CODE § 6896
PARB. & NAV. CODE § 7147
HARB. & NAV. CODE APP. § 27

HEALTH & SAF, OODE §§ 57%0.01,
5740.06 (repealed)

HEALIH & SAF. CODE §§ 5991, 5998
(repealed)
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OTHER PUBLIC ENTITIES (continued)
ENZITY
Regional Park Dist.

Regional Shoreline Park and
Recreation Dist.

Municipal Utility Dist.

Trensit Dist.{Alsmeda or
Contra Costa Counties}

S.,F. Bay Area Rapid Transit Dist.
Orange County Transit Dist.

Stockton Metropolitan Transit
Dist.

Marin County Translt Dist.

1os Angeles Metropolitan Auth.
Fresno Metropolitan Transit Auth.
West Bay Rapid Transit puth.
Joint Highway Dist.

Bridge & Highway Dist.

Parking Dist.

Water Replenishment Dist.

American River - Flood Control

Dist.

Antelope Valley-East Kern
Water Agency

Crestline-lake Arrcwhead
Water Agency

Desert Water Agency
Donner Summit Public Ufi)ity Dist.

1assen-Modoc County Flood
Cont, & Water Conserv. Dist.

-1}8..

PUE.

PUB.

FUB.

FUB.

HIB"‘ 1

PUB.

STS.

-§ 1269.02

STATUTE
RES, CODE § 5542

RES. CODE § 5722 (repealed)

UTIL, CODE § 12703

UTIL. CODE § 25703

UTIL. CODE § 28954

UTIL. CODE § L0162

UTIL. CCDE § 50162

UTIL. CODE § 70162

UTIL. CODE APP. 1, § 4.7
UTIL, CODE APP. 2, § 6.3

UTIL. COLE AFP. 3, § 6.6
% IWYS. CODE § 25052
& HWYS. CODE § 27166

& HWYS. CODE § 35401.5

WATER CODE § €0230(8)

WATER CODE APP, § 37-23

WATER CODE APF.

WATER CODE APP.

WATER CODE AFPP.
WATER CODE AFPP.

WATER CODE APP.

§ $8-61(7)
§ 104-11(9)

§ 100-15(9)
§ 58-3
§ 92-3(f)



OTHER PUBLIC ENTITIES {continued)
ENTITY

Mendocino County Flood Cont.
& Water Conserv. Dist.

Metropolitan Water Dist.
Morrison Creek Flood Cont. Dist.
Olivehurst Public Utility Dist.
Orange County Water Dist.

Plumas County Flood Cont.
& Water Conserv. Dist,

San CGorgonio Pass Water Agency
San Mateo County Flood Cont. Dist.

Santa Cruz County Flood Cont.
& Water Conserv. Dist.

Sierra County Flood Cont. &
Water Coneerv. Dist.

Siskiyou County Flood Cont.
& Water Conserv. Dist.

Sonoma County Flood Cont.
& Water Conserv. Dist.

Tehame. County Flood Cont.
& Water Conserv. Dist.

Upper Santa Clara Valley Water
Agency

Valleje Sanitation & Flood
Cont. Diet.

Yolo County Ficod Cont. &
Water Conserv, Dist,

Bethel Island Municipel
Improvement Dist.

Fribarcadero Mum cipal Improvement
Dist.

4g-
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STATUTE

WATER CCDE APP. § 54-3(f)

WATER CODE APP. § 35-4(5)
§ 71-3(f) (repealed)
§ 56-3

'§ L0-2(8)

§ 88-3(f)

WATER CODE APP.
WATER CCDE APP.
WATER CODE AFP.

WATER CODE APP.

§ 101-15(9)
§ 87-3(8)
§ 77-2k

WATER CODE APP.
WATER CCDE AFP.

WATER CODE APP,
WATER CODE APP. § 91-3(f)
WATER CODE APP. § 89-3(f)
WATER COLE APP. § 53-3(f)
WATER CODE APP. § 82-3(f)

WATER CODE APP. § 103-15(7)

WATER COLE APP., § 67-23

WATER CODE APP. § 65-3(f)

cal. Stats. (1st Bx. Sess.) 1960, Ch. 22,

§ 80, p. 333, CAL. CEN. IAWS ARNN.
Act 5230e (Deering Supp. 1965)

Cal. Stats. (1st Ex. Sees.) 1960, Ch. 81,

§ 81, p. b7, CAL. GEN. LAWS ANN.
Act 5239¢ (Deering Supp. 1965)



OTHER PUBLIC ENTITIES (Continued)
ENTITY

Estro Municipal Improvement Dist.

Fairfield~-Suisun Sewer Dist.

Guadalupe Valley Municipal
Improvement Dist.

Montalvo Municipal Improvement
Dist.

Mt. Sen Jacinto Winter Park Auth.

Solvang Municipal Improverent
Dist.

§ 1269.02

STATUTE

cal. Stats. {lst Ex. Sess.) 1960, Ch. 82,
§ 81, p. 464, CAL. GEN, IAWS ANN. Act
52394 (Deering Supp..1965)

Cal. Stats. 1951, Ch. 303, § 4k p. 555,
CAL. CEN, LAWS ANN. Act 755la (Deering
Supp. 1965)

Cal. Stats. 1959, Ch. 2037, § 80, p. 4710,
CAZL, GEN., IAWS ANN. Act 5239b {Deering
Supp. 1965)

cal. Stats. 1955, Ch. 549, § &5, p. 1018,
CAL. GEN. LAWS ANN, Act 5239a (Deering
Supp. 1965)

ral. Stats. 1945, Ch. 1040, § 4.9,
p. 2013, CAL. GEN, IAWS ANN. Act 6385
(Deering Supp. 1965)

¢al. Stats. 1951, Ch. 1635, § L5, p. 3680,
CAL, CEN., IAWS AN, Act 5239 (Deecring
Supp. 1965)

The procedure will also be available to other entities or agencies

vhose resolution or ordinance is rode conclusive evidence of the public

pecessity for taking the property.

Subdivisions (b) and (c). These subdivisions are patterned after

Code of Civil Procedure Section 1243.5{(a) and (b).

~50~
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Subdivision (d). This subdivision provides a new procedure, applicable

only Lo orders obtained under this section, whereby the property owner mnay
contest the granting of the order for possession. For the asource of this

provision, see Recormendation and Study Relating to Taking Possession and

Passage of Title in Fninent Domain Proceedings, 3 CAL, LAW REVISION COMM'N,

REP., REC. & STUDIES, B-7, B-14 (i961).
An appeal may not be taken from an order authorizing or denying
possession prior to entry of judgnent, Mendanus or prohibition are the

appropriate remedies. See Central Contra Costa Senitary Dist., v. Superior

Court, 34 Cal.2d 845, 215 P.2d 462 (1950); State v, Superior Court, 208

Cal. App.2d 659, 25 Cal. Rptr. 363 (1962} city of Sierra Madre v. Superior Court,

191 Cal. App.2d 587, 12 Cal, Rotr. 836 (1961). However, the order for
possession folibwing entry of judgment is an appealablsz order. BSan

Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d

349 (1954). These rules have not been changed in connection with this
section, or with Sections 1269.0L and 1265.03. Existing writ practice,
rather than appeals, is continued as to orders made under subdivision (d)

of this section and under Section 1265.03.

-51-
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1269.03. Possession in other cases

1269.03. (a) In any proceeding in eminent domein brought
by or on behalf of any public entity, public utility, common
carrier, or public service corporation to acquire any property
or property interest, the plaintiff mey obtain ar order for pos-
sesslon of the proverty or preperty interest in cecordance
with this sectlon.

(b) At eny time after filing the complaint and prior to
the entry of judgment, the plaintiff may, upon motion, apply to
the court for an order for possession. The notice of motion shall
te served in the same manner as an order for possession is served
under Section 1269.04.

(c) On hearing of the motion, the court shall consider all
relevant evidence, including the schedule or plan of operation
for execution of the public improvement and the situation of the
property with respect to such schedule or plan, and shall make
ah order that authorizes the plaintiff to take possession
of the property if the court determines that:

(1) The pleintiff is entitled to take the property by eminent
domain;

(2) The need of the plaintiff for possession of the property
outweighs any hardship the owner or occupant of the property will
suffer if possession is taken; and

(3) The plaintiff has deposited probable just compensation
in accordance with Chapter 1 {commencing with Section 1268.01); and

(4} If the plaintiff is not a public entity and is a public
utility, common carrier,.or public service corperation, the public

-52-
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necesslity of the proposed improvement is evidenced or supported by
a certificate of public convenience and necessity obtained from the
Public Utilities Commission in accordance with the provisions of
the Public Utilities Ccde.

(4} The date after which the plaintiff is authorized to take
possession of the property shall not bte less than 30 days after the
making of the order and may be any later date specified by the

plaintife.

Comment. This section is new.

Subdivision {(a). This section provides a procedure for cbtaining

possession prior to judgment in cases in which such possession might not
be obtainable under Sections 1269.01 or 1269.02. The words "the State
or & county, city, distriet, or other public entity" include 2ll govern-
mental entities. The words "public utility, common carrier, or public
service corporstion” include business entities subjected to public regu-
lation by provisions of the Public Utilities Code and court declsions.

Subdivisions (b) and (c). Subdivisions (b} and {c¢) are patterned

after provisions in other states which provide for obtaining possession
prior to judgment by noticed motion procedure and which require the

plaintiff to show a need for such possession. See, e.€., I1lL. REV. STAT.

1957, Ch. L7, § 2,1; Dept, of Pub. Works & Bldgs. V. Butler Co., 13 Ill.2d
537, 150 N.E.2d léh (1958), These subdivisions provide for determination
of the motion in keeping with motion practice gemerally. Paragraph (k)

of subdivision (e) limits spplication of‘the section to those cases in
which the Public Utilities Commission has issued its certificate of

public convenience and neceselty applicable to the proposed project or
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improvement. See Public Utilities Code Section 1C00; Ssn Diego Gas &

Electric Co. v. Iux Lend Co., 194 Cal. App.2d 472, 14 Cal. Rptr. 899

(1961).

Subdivision {d). This subdivision is based on Code of Civil

Procedure Section 1243.5(b)(4). As the order is obtsined by regularly
noticed motion, however, the period specified 1s computed from the date
of the order, rather than the dete of its service.

With respect to the appellate relief awvailable as to orders for

possession, see the Comment to Section 1269.02.
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1269,04, Service of the order for possession

1269.0k. (a) As used in this section,

"record owner" means both {1) the person in whom the legal title to the
fee appears to be vested by duly recorded deeds or other instruments and
(2) the person, if any, who has an interest in the property under a
duly recorded lease or agreement of purchase.

(b) At least 30 days prior to the time possession is taken
pursuant to an order for possession obtained pursuant to this chapter,
the plaintiff shall serve & copy of the order on the record owner of the
property and on the occupants, if any. IFf the order was obtained under
Section 1269,01, the court may, for good cause showm by affidavit, shorten
the time specified in this subdivision to s period of not lesgs than three
days,

{c) Bervice of the opder shall be made by personal service
uniess the peraoh on whom service is to be made haa previously appeared
in the proceeding or been served with o copy of the summons snd complaint.
If the person has appearsed or been served with the summons and complaint,
service of the order for posseasion may be made by mail upon =uch person
and his attorney of record, if any.

(d) If a person regquired to be personally served resides out of
the State, or has departed from the State or cannot with due diligence
be found within the State, the plaintiff may, in lien of such personsal
service, send a copy of the order by registered or certified mail
addressed to such person at his last known address, If s copy of the

order is sent by registered or certified mail in lieu of personael



§ 1269.04
service, the plaintiff shsll file an affidoavit in the proceeding
setting forth the facts showing the reason personal service could
not be made,

(e} The court may, for good cause showm by affidavit,
authorize the plaintiff to take possession of the property without
serving a copy of the order for possession upon a record owner
not ceccupying the property.

(£} A single servicec upen or mailing to one of several persons

having 2 common business or residence adfress is sufficlent.

Qomment. This section is the same in substance as Code of Civil
Procedure Section 1243.5(c), cxcept the period of notice has been
increased from 20 to 30 days. Subdivision (£f) is a clarification of a
sentence in the first paragraph of Sectiosn 1243.5(c¢). The term "address"
refers to o single residential wnit or place of business, rather than to
several such units or places theot moy happen to have the same street or
post-office "address.” For exumple, each spartment is regarded as having
a separate address although thz entire apartment house may have a single

gtreet addr=ss.
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1269.05., Deposit and possession on motion of cortain defendants

1269.05. {a) TIf the property to be taken is a dwelling
containing not more than two residential units and one of the units
is sceupied as his residence by a defendant, and if the plaintiff
has not deposited probable Just compensation in accordance with
Chapter 1 {commencing with Section 1268,01), such defendant may,
by motion, apply to the court at any time prior to judgment for an
order determining theramaunt'of such ecorpensation.  The motion shall
be heard and determined in the same manner as o notion made to modify
an existing deposit under Sectiosn 1268.02,

(b} The court shall enter its order determining the probable
just compensation and authorizing the plaintiff to take possession
of the property 30 days after the dete the plaintiff deposits
the determined amount in accordance with Chapter 1 (cormencing with
Section 1268,01). If the deposit is not made within 20 days after
the date of the order, the compensation awarded in the proceeding to the
noving party shall draw legal interest from the twenty-Tirst day
after the date of the order.

(¢} If the procecding is abandoned by the plaintiff, the amount
of such interest may be recovered as costs in the proceeding in the
namer provided for the recovery of other costs and disbursements on
abandorment. If, in the proceeding, the court or a jury verdict
eventually determines the compensation that would have been awarded
to the moving party, then such interest shall be computed on the
amount of such award. If no such determination ir ver made, then

such interest shall be exaputed on the amount of probable just
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conpensation as determined on the nmotion. The moving party shall be
entitled to the full anount of such intercst without offset for
rents or other income received by him or the value of his eonitinued
possession of the property.

(¢} The filing of a notion pursuant to this section constitutes

a wailver by operation of law, conditioned upon subsequent deposit

by the plaintiff of the anount determined to be probable just

compensation, of 21l clains and defenses in favor of the moving

party except his clain for greater campensation.

Corment, This section is new. Except as provided in this section,
the depositing of probable just compensation pursuant to Chepter 1 { commencing
with Seetion 1268,01) or the taking of possession pursuant to this chapter
is optional with the plaintiff., If a deposit is not made and posseasion
is not taken, a defendant is not entitled to be paid until 30 days after
final judgment. Code of Civil Procedure Sections 1251 and 1268. If bonds
must be issued and sold %o pay the award, payiment need not be mede until
one year after final judgment, Code of Civil Procedure Section 1251.
Saction 1260.05 is intended to make available t> certain defendants a
procedure by which probable just compensation may be ascertained within a
brief period after cormencement of the eninent donain proceeding. Although
the plaint iff is not required %o deposit the armowunt determined, if it does
not, interest on the eventual award begins to accrue. If an award is not
eventually made by the court or jury, the intercst is computed on the
amount determined by the court %o be probable just corpensation. This
section apart, interest would not begin to accrue wntil entry of judgment.

See Code of Civil Procedure Scetion 1255d(a){l).
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1269,06, Right of plaintiff to possession after vacation of
property or withdrawal of deposit

1269.06. If the plaintiff has deposiied probable just
compensation pursuent to Chapter 1 (commencing with Section
1268.01)}, the plaintiff may take posseasion of the property
at any time after each of the defendants entitled to possession:

{a) Vacates the property; or

{b) vithdrews any portion of the deposit to which he is

entitled.

Copment. This section is mew. Chapter 1 {commencing with Section
1268.01) permits the plaintiff to deposit probsble just compensation
whether or not it obtains an order for possession. Code of Civil Procedure
Section 1249,1 provides, in effect, that the risk of loss with respect to
the property passeg from the defendants to the plaintiff when the plaintiff
talkes possession or when, after the depositing of probable just canpensation,
all defendants entitled %o possession notify the plaintiff in writing of
the vacatiﬁn of the propert:. To permit the pleintiff to protect his interests
in the property, this section authorizes the taking of possession when the
property is vacated whether or not an order for possession has been sought
or obtained.

Subdivision (b) makes applicable to the withdrawal of the deposit
prior to judgment the analogous rule that applies when a deposit made

after judgment is withdrawm, Cf, Pesple v, Gutierrez, 207 Cal. App.2d 759,

2k Cal., Rptr. 761 (1952},
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1269.07. Taking possession does not waive right of appeal

12é§.5%a The plaintiff does not abandsn or waive the right
to appeal from tHe jtidgnment in the proceeding or request a new
trial by taking possession of the property pursuant t5 this

chapter,

Comment. This section is the same in substance as Code of Civil
Procedure Section 1243.5(f). The language has been changed to preclude
implied waiver of appeal or right to new trial by teking possession pursuant
to any order obtained under this chapter, including orders under Jections
1269,01, 1269,02, 1269,03, and 1269,05, Under Section 1268,07, the
defendant alsoc retains his right to appeal or request & new trial upon
the issue of compensation even though he withdraws the dspoeit made by
the plaintiff. Héwever, such withdrawal does waive all elaims and

defenses other than the claim to compensation,
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CHAPTER 3. DEPOSITS AND POSSESSIbN AFTER ENTRY OF JUDGMENT

1270.01 Deposit after entry of judgment

1270.01. {a) If the plaintiff is not in possession of

the property to be taken, the plaintiff may, at any time after

entry of judgment, deposit for the defendants the amount of the

judgment together with the interest then due thereon.

{b) Upon making the deposit, the plaintiff shall serve &

notice that the deposit has been made on 21l of the other parties

to the proceeding determined by the judgment to have an interest

in the money deposited thereon. BService of the notice shall be

made in the manner provided in Section 1270.03 for the service of

an order for possession., Service of an order for possession under

Section 1270.03 is sufficient compliance with this subdivision.

Comment. This chapter relates to deposits that may be made and orders
for possession that may be obtained after entry of the "interlocutory judgment”
in condemnation. The chapter supersedes Code of Civil Procedure Section
1254 and eliminates whatever distinction there may have been between deposits
made under Section 1252 and Section 1254, Upnder this chapter, there is
but one uniform postjudgment deposit procedurs, As to the distinction
between the "judgment" and the "final judgment" in eminent domain proceedings,

see Code of Civil Procedure Section 1264.7 and Bellflower City School Dist.

v. Skaggs, 52 Cal.2d 278, 339 P.2d 848 (1959).

Subdivision (a) is sinmilar to subdivision {a) of Code of Civil Procedure
Section 1254, However, the denosit required here is merely the amount of
the judgment and accrued interest. The provision for an additional sum to
secure payment of further compensation and costs is contained in Section

1270,0k, In addition, the deposit may be made under this section without
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regard to an opder for possession. This section, thus, encompasses the
deposit procedures of both Sections 1252 and 1254,

Subdivision (b} is new, It requirss a notice of the deposit to be
sent just as Section 1263.03 requires notice of the pre-judgment deposit
4o be sent to the parties interssted therein., Under Sectisn 1254, the
defendant received notice that the depossit had been made only when served

with an order for possession.
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1270,02, Order for possesgion

1270.02. If the judgxent determines that the plaintiff is
entitled to take the proverty and the plointiff has nade the
depogit providad in Sccticn 1270.01, the court upon ex parte
epplication of the pleinvifl shall authorize the plaintiff to take
possessicn of the property pending final conclusion of the litigation.
If necessary, the court also shall stay any actions or proceedings
against the plaintiff arising from such posscssion, The
court's order shall sgtate the drte efter which the plaintiff is
authorized to take possession of the property. Unless the plaintiff
requests a later date, such date sholl be 10 days after the date

the order is made.

Corment., This section restates the substance of subdivision (b) of

Code of Civil Procedure Section 1254,
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12?0-.03. Service of order

1270,03, At least 10 days pr:.or to the date possession is.
to be taken, the: plaint:.f:f‘ shall serve 8 copy of the srder for
posse—ssiqn up,on___‘t‘ne '\,deienda,nts land heir a'btorneys 3 ‘ei_thf;r
_,personaljy or by rﬁail;_ 'V A si.ngl_é ]servir.;e upon. or mailing to
one of severa;;.j:ersgﬁréj'having a coman :b’u-fs-.iness or zr-e.s:id‘.elnge ‘address

ig sﬁrﬂcient.‘ ]

cmnt; : This sec‘bion is the same in subatarice a8 subaw:.sicn (e)

of que of ﬂi“-“‘ll Proce&ure Secticm 125h Wi‘bh reSpect t:a the las*b

sentence, seg trhe Gcm:ment to Section 1269 Oh




)

1270,04,  Increase or decrease in amount of @eposit'

1270.04, At ucy tine after the plaintiff has rade a
-depeeit upon the judzzent  pursuant to this |
chaptgr,fthe court may;,u@on.ﬁotion pf.any défendant, order the
plﬁinﬁifﬁ to agPOSit such-additioné; amcint, a8 fhejcourt deter- -
mines to ﬁe‘néceasary to secufe‘payment of aﬁv furthef cqﬁpensatiQn,‘
icosts, or 1nterest that may be recoverea 1n the pruceeding, After-
the maklng of such an order, the court, - may, on motion of any party,
-order an increase or a decraase in such - add1t1cnai amount
Conmen . This sectlcn'supersedes subdivision (a} of Code of 6§vi1'l

Procedﬁre Section 1254 For the parallel pravislon permittlng increase

—-or decrease in a deposzt made prlor to entry of gudgment see Secticn '

1268,02,

Decisions unﬁer Sectlon 1h of Article I of‘the Californla COnstltution

\'anﬂ Code of Clvil PrOﬂedura Seculon 125L have held that, where the plaintlff

has taken. pqssessian prxor to judgment and Juﬁgment is enterad for an

amount, in excess of the amount dsposited, the defendant is entitle& to have

the deposit incrﬂased to thu amount of the ;udgment _ Bee, @ H, Deacon Inv.

€Oy V. Su'gerior Court, 220 Cal. 3o2, 31 P.2d 372 (1931;) Tha.t rule is

cont1nued in existence,- but the motlon to obtaln the increase is appropriately

" made under Section 1268 02 rather than under thls sectlon.

The adéltlonal amount referrad to in thls saction is the amount deter-

mined by the court to be neeessary, in additlon to the amount cf the Judgment

‘to secure payment of any further campensation, costs, or 1nterest that may

be recovered in the prnceeding.‘ See People v. Loop; 161 Cal, App.2d 466,

b5
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326 P.éd_ 902 7(71958); City of Los Angsles v. Oliver, . 110 Cal.. Appe
248, 294 Pac. TGQ (L§30). Deposit of the amount of the judgment itself
is required by Sections 1270.0L and 1270.02. |

Gode of ﬁifii‘Procéaure Sectlon 1254 was qonstruéd to maﬁe thé"
- amount, if any, to be deposited in addition to the judgment to be

discrefionary'With:the'triél couzt. Prange cgunty Water Dlst. V. Bennett

156 Cal. App.zd Th;, 320 P 2d 536 (1958) This Gonstruction is cont1nued:

under thls sectlon. )
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1270,05, Withdrawal of ‘dcposis ,

1270.105. {a) Any defendant for whom an amount has been
'depositéd ﬁpsn the jndspert. or ﬁny defendrnt deternined by
the judgnent to be entitled to an aount depoited prior. to

entr,,r of audg-nent e nbitlod to denand and. receive the

. pale

ﬁroun’* t'* vhich he ,is Pnt_.m-a& under the Judfﬂnent u'pon ' |

o‘b“-:-aining an, omex from the courr... Upm applicatmn by sueh
- o defendant t.he couz"t: sha._l oyder thet such manny e pa..ui to him |
SR upon his, flling (l} a »at:.&faﬂtmn of tha ,}a@@ent or (2) & rece:lpt

| for the mcney s.nd. an Eh ndonment of all claims a.nd defenses excep* . -
bis ¢l aim Lo grea.ter r'orrq:e‘lsa'bion. . ; _( ) | -

(v} Upon obgectlon to such w1thd:rwe;l :nade ‘by any pa,rty o
( N . o ,the proceeding 5 the caurt in its discretiﬁn, may require the
defendant- to. file an undartakmg :m the manner. a.mi upon the condltions -
specified in Sectmns 1?.68 05 ahd 1268 06 for w1thdrawal of &

depcs:.t made prior to entry 0 udgrnen'b. o : ST

Conment.; | Thls Section is 'uased an subdlv:Lsmn (f} of Code of- Curll
~ ‘rocedui-e- Saction 12514 Far *he parallel promalms for withdmna.l of a
depos:l.t made prior. tc ,judgmenu s Bee Sec‘b:.ons 1268 05 and’ 1268, 06
- 7 Declslona under Sectlor- ‘1& of‘ Article I-of t‘ne Callfarnla. Emst:r:tut:.m
- and Code of c:.vn.l Pracedure Sec‘l.mn 12,-»1+ held thai:-, Whe.re a -deposit wes
| made to obta.m posse"sion prior ta Judgnent 5. _the d.efenda.nt wag’ nonetheless
- entitled 1o proceed under the prov1s1ons of ‘thlB sectiﬂn a.ftez-' the entry -

9 Pqule Ve Dltﬁmer, 193 ‘cal.: App.Ed 681, 14 Cal. Rptr. 560

C ' (1961);‘5ee ﬂso ?eaple Vo Neider, 55 gal. 2d 832: 351 P 24 916 (1961)9 ‘
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compare G.H.;beacon Inv.kCO. v, Superior Court, 220 Cal, 392, 31 P.2d
372 (i93h) {proctice before any provision’e#isﬁed for withdré.ﬁal of a

depoeit made béfore j:u.:igmen‘b). Thé language of this seetion has been
| changed to 'incorpora,fe- thié coﬁstruction. The sectiﬁn élso has beeri '
; cha.nged. ‘bo pemit “the -court to requ:.rﬂ seourlty e.a Y cond.i'l:.lon to wi.th-
dramal in approprlate cases. ‘

Code of Civil Procezlurd Bzction 4:]:2514’-%.5 c’ohstrued to pEfﬁit tt.ier_‘ |

defendant to Wl‘thdra.w any amcunt paiﬂ. 1nbo c:aurt upon the ;;udgment.
_Whether or no’c the plalntiff &pplled for or. ob‘ta:.ned an c-rder far ]

possesm.om Pec'ple Vi ‘Lerxez ‘30?

Sow L

Cal App,zﬂ 759, 2 Cal. Rptr. 781 (1962) That“canstrﬁction 18 continued
- in effect. Inferentlally, Sec'blon 12531\ pem:,tted wi'bhﬂrawal o‘nl},r of the
amount depos:.ted mon the ;}uﬁgment &nd notr *bhe addi‘hmnal amount s 1f :

any, dePOSited 88 securlt:‘r. See Pecmle Vi Iﬂcm, 161 Cal. upp.za 1466

36 B.2a 902 {*g;a;a Tiﬁﬁ con&+ruttion also is ccntinuea in effect.
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. § 127007

1270, 07 Rebayment of amount of excess withdrawal

'Code of Civil Proceﬂure Sectiom 125&

. 1270,07. Vhen money is withdrown pursuant to this chapter,

any a'mount withdrawn by = a verson in excess of the amouht +o which

" he is ent-:.tle& a.s final 1y determined in the prsceeding shall be

‘paid without ime g 'i:o $he plamulff o ol her party enti[tled thereto,

and the ccu“t saal}. eﬂ+er Judg.aent .GCS;.'i..l:T;'l}"i T
. . 4

_' ccmmen‘b. This sectmn is “Lhe same in suhs&ance as subdwiaion (g) of
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127008, Taking possession does r'not,-waive right of appeal
1270”08; The plaintiff does nof'abéndon or‘waive the
. right to appeal frum the Judgment or request a new trial by
depasitlng the amount of the: audgment o-_tahing poaaession '

pursuant to this chapter.

B CQmment This section 1s the same 1n substance B8, subdivisicn (e)
of Code of Clvil Pvaeedure Sectlon 125& Uhder the provisions.af Sectlcn
1270 05, he éﬁfEndant may also retain his right to appeal or. request 2 nev
trial upon the 1ssue of - campensatian only even though he Withdrawa the
\ depoait. This may he accamplished by;filing‘a recelpt and waiver of g1l

claims and defenses except the claim tc greater compensatian. Cf. Pe ggle

Y, Gutlerrez, 207 Cal. App.ad 759, 2h Eal. Rptr. 731 (1962)
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;270.09. _Deposit in State Treasury”unless'otherwise required
IQTDQ 9. ﬂhnuy depositeé ;s-prsviied in this r*1:9.131:@1‘ shall be

deposited in acco“d nee with Section 1268 10 and ‘the provisions of that

secticn ara applicable ta +he money so deposited. R

Comment., - Thls sectlon, Whlch incorpcraues by reference Sectlon

1268 10, supersedes,the flrst three smntences of subd1V1slon (h) of Gode

i

.of 01v1l ProcedurP Sectlon 125k
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SEC,. 2. Seclian 1249 of +he Code of Civil Procedure is
amended to read:

1249, {sa) Except as provided in subdivision (), for the

purpose of assessing compelsation and damages , the pighd-thersts
skall -be-desmed-Eg-have-pasraed-st-tho-dobe-af-the-inounnes-af

suEmsRs-cae~-138 actual vasue of the properity on the date of valuation

determined under Ssetion 1249a  w#%-that-da%s -~hall be the measure of

compensation for el property ts-he actually taken ; and the basis

of damages to prop2riy nuot aghiunidiy tak:sn bul injuriously affected -
in a¥l cases where such demages sre allovaed ag-peovided-ir under
Section 1248 :-srevided-taut-in ary-esse-In-whieh-She-issue is-ned
tried-within-ope-year-afier-tho-date-sf-tha-eommeneenopi-of the
pebioRy-untess-the-deleir is-eaused-by-the -deferdanty-the-eempersatisr
aaé-damages shall-be-deemed-Es-have-acerued-ah-the-date-of-fhe-5rinl .,
¥o-irpravemerts put-UpoR The-properiy-subssquent-§o-the-date-of-the
serviee of-oummons saall-be-ineluded-in-the-nasessment-of .eampensakisn

oF domefess

{v) For the purpose of assessing compensation and damages,

any increase or decrease in market value prior to ths date of valuation

that is substantially dve 4o the general imowledge that the public

Armravement or project was likely 9 be mode or undertaken shall be

disregarded.

Coment, This section stales the measure of compensation for
proceedings in eminent domain, The provisions relating to dates of

valuation formerly contzined in thie section are superseded by Section,
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12l09a, The provision on Dmprovensnts subsequent to the service of surmons
is superseded by subdivision (®) of Szetion 1245,1,

Decisions congbruing Code of Civil Procedurs Section 1249 held that its
provisions governing the date of valuation and the making of subseguent
Improvements do not apyly i woronecdings ©9r the taking of property
already devoted 4o a putlic usc ("proserty of o public ubility" within
the meaning cof Section 23a of Article X7 27 the California Constitutian).

Citizen's Util, Co. v. Supericy Covrt, 59 Cal.22 805, 31 Cal. Rptr. 316,

382 P.2d 356 (1963); Marir Mvnieipal Water Dist. v. Marir Water & Power

Ca,, 178 Cal. 308, 173 Pac, k5G (191%). This construction is continued
under this section and Sectiong 1o40a end 1249,1(b).

Subdivision (a). In restating the "actval value" measure of

corpensation, this subdivision retains the language employed since adoption
of the Code of Civil Procedure in 1872, The tarn "actual value” and the
word "value" in Seetion 1248({a} are equivalent, and both refer to "market

value." See Peocple v. Ricciardi, 23 Cal.2d 390, bk P,2d 799 (1943);

Sacramento Southern R. Co. v. Heilbron, 156 Cal. 408, 104 Pac. 979 (1909);

Los Angeles v, Pomeroy, 124 Cal. 597, 57 Pac. 535 {1899).

The phrase "date of valustion”" has heer substituted for language
eoncerning acerual of the right to compensation and domages in the interest
of eclarity. No change is made in existing rules asz to persons entitled

to participate In the award of compensation or dumages (see People v. City

of Los Angeles, 179 Cal. App,2d 558, b4 Cal. Rpir. 531 (1960); People v.
Klopstock, 2k Cal,2d 897, 151 P,2d 641 (194k)}, Turther, no change is

made in the effect of a 1is vendens {see Lansburgh v, Market St, Ry.,

-Th-
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98 Cal, app.2d h26, 220 P,2d 423 (1950) or in the rule that, as against
intervening rights of persons having actual or constructive notice of the
proceeding, the title of the pialntifi rolates back to the cormencement

of the proceeding (see Eost o Mun, Utility Dist. v, Kieffer, $9 Cal.

App. 240, 278 Pac. W76 (1929)),

Subdivision {b). This subdivision is new. The problems to which it

relates have not heretofors been doalt with in California statutory law
or constitutional nrovigions., Subdivision (b) raguires that the property
be valued at the "market valua" it would have had if there were no
anhancsment or dininution in wvaiue that was substantially due to the
general knowledge that the public inprovement or project was likely to

ke made or undertaken.

In San Diego Land and Town Company v. Neale, 78 Cal., 63, 20 Pac. 372

(1888), and subsequent decisions, the courts have held that any increase
in the value of the property to be taken that results directly from the
proposed public improvement is to be deducted in arriving at "market value,”

Sce U,8. v. Miller, 317 U,S, 369 (1943); City of San Diego v. Boggeln,

154 cal, App.2d 1, 330, P.2d 74 {1958); County of Los Angeles v. Hoe,

138 Cal. App.2d 7h, 291 P.2d 98 (1955). This subdivision is intended to
codify the results of these and similar decisionas.

Hotwithstanding the rule as to enhancement in value, the California
decislons are uncertain respecting any decrease in value due to popular
knowledge of the pendency of the public project, Several decisions seem to
indicate that the rules respecting enhancement and diminution are not
parallel, and that wvalue 13 to be determined as of the date of veluation

notwithstanding that such value reflects a decrease due to general knowledge
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of the pendency of the public projeet. See City of Oakland v, Partridge,

214 Col. App.2d 196, 29 Cal. Zotr, 388 (1963); Peopls v. Lucas, 155 Cal.

App.2d 1, 317 P.2d 10% (1957); and Atchison, Topeka and Santa Fe Railroad

2. v, Southern Pacifin, 13 Cal. App.2d 505, 57 P.2d 575 (1936). Seemingly

to the contrary are Redevelopment Agency of the City of Sonta Monica v,

Cal, Rptr. 189 (1963); Buena Porle School Dist. v. Metrim Corp., 176 Cal.

App.2d 255, 1 Cal. Rptr, 250 (1959); and County of Los Angeles v. Hoe,

138 Cal, App.2d 74, 291 P.2d 98 (1955}, Subdivision (b) is intended to make
the rules respecting appreciation and depreciation parallel, Thus, any
decrease in value {prior to the date of valuation) that is substantially
dvue to the general knowledge of the public improvement is to be added in
arriving at "market value,"

See generally 4 NICHOLS, EMINENT DOMAIN § 12 at 3151 (34 ed. 1963);
1 ORGEL, VALUATION UNDER THE LAY OF EMINENT COMATN § 105 (24 ed. 1953):

Anderson, Congequence of Anticipated Eminent Domain Proceedings - Is Loss of

Value a Factor, 5 SANTA CLARM LAWYER 35 (1964); Annotation, Depreciation in

-Value, ¥rom the Project for Vhich Land is Condemned, as a Factor in Fixing
Campensation, 5 AL.R.3d 901 (1966). For analogous provisions in other
jurisdictions, see Section 60k, Pennsyl?ania Frninent Domain Code (Aet of
June 22, 1964, P.L, 8% ); M3, Stat. 1962, Ch., 52, § 6. For proposed federal
legislation to the same effect, see Sections 102{a)(L)Y(1}(A) and 112(c){2)
of the "Fair Compensation Act of 1965" as that act would have been adopted
by Senate Bill 1201, 89th Cong. (lst Sess,).

The method of proving value, including a statement of the matbers wpon
which an expert opinion of market value may be based, is set forth in

firticle 2 (comencing with Section 810) of Division 7 of the Evidence Code.

_TEa
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SEC. 3. Section 12k9n is addec to the Code of Civil Procedure
irmedlately following Section 12hc, to wead:
1249a. (a) The fate of valuation shall be determined as
provided in this section.

() ™nlise au cariler dats o7 waluntior is apnlicable under

subdivision (o,, [3), ou (&), 4he date of vaiurtion is the date on

which thz plainti®i maics - dEpaclis da ooeordonce with Chapter 1

L-

LeCIIIENN ng W Y Saoiot (263,00 o Chonter 5 ' ovnencing with
v

Section 1270.02% ~f D300ae ™, Ti. a™\ cases in which this subdivision
does not deteim’ne +hc dotn ~¢ vaiuaticn. “he date of valuetion is

determined under subdivisicns {ej, (a), (e), £}, and (g).
(¢) IF the issue of cwpensation is brought to trial within

six months from the Piling of 4he complaint, the date of valuation is
the date of tria.,

(4} If the issue of compensation is not brought to trial within
six nonths from the filing of the complaint but is brought to trial
within one year from such date, the date of valuation is the date
six months after the filing of the complaint,

(e) If the issue of carpensation is not brought to trial within
one year after the filing of the complaint and the delay is not caused
by the defendant, the date of valuation is the date of trisl.

(£) If the issuc of componsation is not brought to trial within
one year after the filing of the complains and the delay is caused by
the defendant, the date of valuation is the date six months after the
filing of the complaint,

{g) In any case in which there is 2 new trial, the date of

valuation is the date of such new trial, except that the date of
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valuation in the new trial shall be the same-ﬂate as In the previous
trial ifs

(1} The plaintiff has deposited the probable just compensation
in accordance with Chopter 1 (commencing with Scction 1268.01) of

Title T.L; or

(2) The plaintiff has, within 30 days after the entry of

Judgment, deposited the amount of the judgment in accordance with

Chapter 3 (commencing with Section 1270,01) of Title 7.1.

Corment. This section states exhaustively the methods for determining
the date of valuation In eminent domain proceedings. The section supersedes
those portions of Code of Civil Procedure Section 1249 that formerly
specified dates of valuation.. Since enactment of the Evidence Code,
value may be evidenced by transactions made within a reasonsble time before

or after the date of valuation. See Evidence Code Sectiosns 815-818.

Subdivision (b). This subdivision permits the plaintiff, by depositing

probable just compensational pursuant to Chapter 1 (commencing with Section
1268.01) or the amount of the judgment pursuant to Chapter 3 {commencing

with Section 1270.01) of Title 7.1 of the Code of Civil Procedure, to fix

the date of valuation as of a date no later than the date of the deposit.

The date of valuation may be ea lier than the date of the deposgit, and
subsequent events may cause an earlier date of valuation to shift to the date
of deposit, But the date of vaiuation cannot te shifted to a later date by
any of the circumstances mentioned in the following subdivisions. The rule
under former Section 1249 was to the contrary; neither the depositing of
probable just compensation nor the taking of possession had any bearing on the

date of valustion, See City of Los Angeles v. Tower, 90 Cal. App.2d 869,

20k P.2d 395 (1943).
=78~ -



§ 12Lga

Subdivisions (c)-(£f}. Subdivisions (e) through (f) provide alternative

dates of valuation for cases in which probsble just campensation is not
deposited. With respect to the phrase, "six months from the filing of the
eomplaint,” Code of Civil Procedure Section 17{l4) provides that, "The word
'month' means a calendar month, unless otherwise expressed.” For the
method of resolving any difficulty arising from months having an unequal

number of days, see Messner v. Superior Court, 101l Cal. App. 172, 281 Pac.

503 {1929); Church Mfg: Co. v. Superior Court, 79 Cal, App. 637, 250 Pac,

705 (1926); Barbee v. Young, 79 Cal. App. 119, 249 Pac, 15 {1926).

The date of the filing of the complaint, rather than the date of the
issuance of summons, is used in determining the date of valuation. Code of
Civil Procedure Sectisn 1243 requires that all proceedings in eminent
domain "be commenced by filing a complaint and issuing a summons.”
Ordinarily the dates are the same, but this is not always the case. See

Harrington v, Superior Court, 194 Cal. 185, 220 Pac. 15 (1924). As the

issuance of summons is no longer essential to establish the court's juris-

diction over the property (see Harrington v, Superior Court, supra, and

Dresser v. Superior Court, 231 Cal. App.2d 68, 41 Cal. Rptr. 473 (1964)),

the date of the filing of the couplaint is a rore sppropriate date,
Subdivision (e} fixes the date of valuation for the relatively
infrequent cases in which the trial is had within six months from the
filing of the complaint.
Subdivision {d) establishes the principal date of valuation for cases
in which the date of valuation has not been established by deposit of probable
just compensation in accordance with subdivision (b). The date specified is
new to Californis practice and supersedes the former basic date of valuation
(date of issuance of the summons) and the alternate date (date of trial if

the issue of compensatisn is not tried within one year).

7-
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Subdivision (e) ccntinues in effect the proviso formerly contained
in Section 1249,

Subdivision (f) rctains the date specified in subdivision (d) as the
date of valuation in any case in which the delay in reaching trial is
caused by the defendant, This retains the effect of the proviss formerly
eontained in Seetiosn 1249,

Subdivision {g). Under the language of former Section 1249, questions

arosse vhether the original date of valuation or the date »f the new trial
should be employed in new trials in eminent domain proceedings. The
Supreme Court of Callifornic ultimately held that the date of the first
trial, rather than the date >f the new trial, should be used. See People
v, Murata, 55 Cal.2d 1, 357 P.2d 833 (1960). This subdivision reverses
the result obtained by that declsion unless the date of valuation has been
established by the depositi of probable just compensation or the plaintiff
deposits the amount of the judament in accordance with Coade of Civil
Procedure Section 1270.0l. The subdivisisn spplies whether the new trial
is granted by the trial court or by an appellate court. However, if a
mistrial is declared, further praceedings arz not considered a '"new trial,"
and the date of valuation is determined under subdivisions (y) through (f),
rather than under this subdivision. Under subdivision (g), the date of
valuation is the deite of veluation used in the previous trial if the amount
of the judgment is deposited within 30 days after entry of judgment. If
the amount of the judmrent is deposited thereafter, the date of #aluation

is the date of deposit under su»division (b).

-80-
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SEC, 4. Bectian 12k9,1 of the Code of Civil Procedure 1s
amended to read:

1249.1. (&) All improvements pertaining to the realty that ere
on the property at the time of the service of sumions and which affect
its value shall be considered in the assessment of compensetlon,
dapoges end special benefits unless they are removed or destroyed
before the earliest of the i‘ollowing times:

(e} (1) - The’ time title to\'the prope?ty is taken by the plaintiff,

e} (2) The tine the pcsae:é.sion of the property is taken by the
plaintiff.

¢e} {3) The time the defendant moves from the property im

compliance with )a.n ordexy :ﬁ‘ possession,

(L) In any case where the plaintiff has previously deposited

probsble just carpensation in accordance with Chepter 1 (commencipe
with Sectism 1268,01) of Title 7.1, the time all of the defendants

entitled to posseseion notify the plalntiff in writing of the vaeation

of the property,

{v) No improvements put upon the property subsequert to the date
of the service of swummons shall be included in the assessment of

corpensation or demages,

Corment. Section 12k9,1 was sdded in 1961 to specify the times at

which the risk of lose of improvements passes to the plaintiff and the

times at which improvements upon the property are considered in detarmining

value. See 3 CAL. LAW FEVISION COMM'N, FEP,, REC., & STUDIES, Recammendation

and _Study Relating to Taking Possession end Passage of Title in Brxinent

Domain Proceedings st B-1, B-8, B-533 to B-55 (1961); Redevelopment Agency v,

-81-
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; - § 1249.1
Maxwell, 193 Cal. App.2d<hiﬁ' 14 Cal. Rptr;'lTO (1961) 'fhe plaintiff may
| depoait probable juat campensation pursuant to Chapter 1 (cqmmencing with ’
'Sectian 1268.01) ﬁhetner or. 2ot possession of the prnperty is taken prior
to Judgment.~ See Section 1969 06. A8 the defnnﬁant's vacation of the -
' property aﬂ'-er tha making of deposit is substantially equivalent ] hlﬂ B 1
-moving fram‘the praperty in cdﬂpliance with -an order for pnssession, such'
vacation, uith naﬁicefﬁa the c:nﬂemmor, 1arg1ven the aame effbet under -

this section.gzli} ' :,-';,f‘ '3:' f _‘,“'”fl -f" ' ;  {

‘ Suhdivisipn (b) restates an& suparsaﬂes a provision of Section 12h9




o _ § 1252
SE(S 5. Section 1252 af the Code of Civil Procedure is amended
to.reads __
1252 Payment may'be in&:i.eJ'to' the -'défenﬂanté eritifled‘ thééefo, .
- Loor the mney may be. deposited in-eourt i‘ar-*she aefeadanta,-and be

‘ d-iatribated te these--aati'hie&-%hérets as p:avided in Cha,;pter 3

'(cmncing with Secti»:.sn 1270.01) of Trtle T,J. opd withdrewn 1:;{ thoﬁe o

ent:n.tlad therete :ia: as¢ardance with that chauv If the mone:,r 'be ) o
- Vnot so paid cr dgposited, the a,efenaanté mew hafé execution aa in |
-civil eases, and 1!‘ the mnney cannot bg ma;ie on eﬁcutign, the ccuft,

, \"ﬂkﬁpon 8 show-mg to t?iat effect must se'b ide and atmul the em;ire B
- proceedinﬁs > _and; mstarz,‘ poasession ‘af %he prqperty t.o the defenaant,

if posseseion haa‘ heah taken ’a:,r the pl:aintiff. -

4.-.10mnt Sechon 1952 is amended in araer to. eliminate -mv distinction T '.
- between the kinds af aepas;u;s tha*b may ‘bs made after entr,y ms Judglent. o

-.-Statm;ents have ap;sea;réd in cﬁses ind;ieating ﬂt;w.t 'bhe defsnﬂant'a with&fawal_l ‘ | _

' of & daposit ms,de under Sec'&ian 1952 waivea tl_ze defendarft‘s ﬂ.ght of appeal I |
while wiﬁhﬂm&l oi’ a depus‘it md.e lmﬁer s;a;:s{&; 1951+ deea not. See T
"Peop}.e v, mider, 55 E.’al 2a 832, 13 Balx. Hp‘tr. 195, 361 ?. 24 916 (1961),
’Pecpie Ve, mgtgmer, 19; caz, App aa 681, J.h cat Rptr. 5613 (1961) @ v
Gu’bierrez, 207 cal. {mpdﬂ 759, zh cal nptr. 181 (1962), has c&se douht on

i fthe valiﬂity a:f: sueh stataments 'by 'nolﬁing tha'b a, defehdant my withﬂram

" e deposi‘l; madn underr Seci:i:m 1952‘ witﬁaut waiv:tng his nght to a new trial L
“on. the issue of canpensatian b:,r ﬁling the neeeipt ana waiver of claims and

aerensea, exeept- t"hé claim for cm‘énsatim, pmvidea m Secﬁon 195h

T

(recodifa.eﬂ. in *Sec‘tion 12?0.0‘5}

The amendment of Seetian 1952 e.nd enaement af Sectitms 12?0 01—-12?0 09 ‘

E will ma.ke it clear tha‘b withdraﬁral of lmy deposit does nat result 111 o waiver
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C 8B, 4. Section 1253 of the Code of C1vil Procedure is amended
j - 1253, Whenpamntshaveheenmde anﬁt&a‘bondgivan, ifm

| . pln.intiﬁ eleets to g:hre one, as req:uired by ﬂaetiena 1251 anﬁ 3.292,
the. eeurt shall maks & ﬂm orﬁa' ot eoadmtion, m&m des-

] 'eribe 'hhe praperty' canﬂmned, thg estate or mheraat &equirnd ta:azetn,
_the puxgoaas of such conﬂemﬂatiap, aml ir ponseﬂ,‘;on 15 m mrmnt |

ot Miw-mba:s-er-nsh CbSpter 2 {wmg_ieu action ;@ e

_themmgandentryofthgﬂmlomraf mﬁon,\thedateof _
j meh poss%uion. For 't.he purposes af th:ts section, th,e da*l;.e of pusseslian
) .,smummaaumnwmrwhichmpmmzamﬂmw [
"_omwmmtqmpomssmwmm Acertiﬁad L
" copy ‘of the o:‘&er sball tﬁeredpon be uaorae:r,i,; "'ﬁh&'?fﬂee ar tbe
'fmamr of 'Ehe ammi;;r 16 vhich the pa!operty is iautea. he. tme S
. m the properw ﬂ.eacri‘bed. o the rﬁal c&'der o commuon wnw

T

 tn the piain'hiﬂ for the purposes deaeribed therein upon ‘the &te w
e mertiﬂ.gd cap:,r of the ﬁnal a:ﬂer of condemhtim 1a' recorﬂ.ed in ‘

"

'l‘.ha offiea of "bhe rgcarder oi‘ ‘bhe ncm!ty
Ccmment. Thia aee‘bim is amndel to chme the réferences to the - X

appmpriate a‘b&tutury provlsions. o

L
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 § 12558

SEC. 7. Section 1255a of the Code of Civil Procedure is

_amendad to read:

1255a, {a) The plaintiff may aba.ndcm the pmceeding at an:,r

. time a.fter ‘the filing of the corqplaint and be:l‘ore the e@ira.tion of

30 daya a.fter ﬂnal :_lud@nent by serﬁng on defendp,nts and fil:lng 11'1

| court a ur:lt'ben notice of sueh a‘bandorment ; anﬂ Fa?.lure t:: c:mply with

Bectipn 1251 ar thza ‘eode shall consume an iﬁpl:ted ahmt of

tshe pm,ceedins R R S A
(b) m eour‘b my; unm mtion madu wiihin 30 ésm mar such

abamomnt, set aaiﬁg the abﬁn&blmnt« :u' 11-. aatem: tha,t the

positionor tMWiMpWhummmtho hiB
:m.riment in’ ;]ust:lﬂe.hlé reliﬂnea upon the ditg and sueh pm:r

amo‘t. h& rutorad 'bo ;qbahwbiallar thﬁ m peaition as ﬁ thn o
proceaﬂitls Mmﬁ Heen comencea. o o — ; T s ~x

Sy Uponthedehialoramtimtoset&meumhmt REREr
or, if no such motion n fﬂea, upon the miration of 'bhe time- ':. . :: IR ;
ror ﬂung suqh a mtion?, on mption aif anar par"-‘-?, a j\ﬂwnt 'hﬁu o ) ’
be em;erad; dismiss&ng 'l:he prooeading and agmrﬂns ﬂ!e Wm‘ o

m:.:- -wem ;un: ulh'mrmentu ,»ﬂhaeh i Reewera.hle eosts a:ia

' &mbursements aha&l incluﬁ.e u aIJ. necessary éa@anaes incurred 1n _
preparing foﬂﬂal a.n& dut‘ing ‘I:riq,l x a.nﬂ .Ll reasonahle attame,v

fees, ma,y be claﬁed in and 'ny- a. cos'b bi.il, to ‘be preﬁnred, aarved.,
fi}.ed aﬁd tawe& as 1:1 sivil actions g-ﬁraﬁded,-hmver, tha#

Upon ,judgment of. dismissal on motion af Ihe pla.mt.iff, the elefe.ndants, SR
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d.ésbursenents-shall—net-inslﬁée-es@'asses-ineuse;—in—pnpezing
fe?-%ris.l—wheré-%he;aetien-is—éismissed-hé-é&ys-er-m-priaz
ts-the-"sime-set-£er-the—pretrialgeenfereissefia-%he-ae%if}an{-er-,
ﬂss-aa-psssssa;-eansapeseefsa-sés,-shg-sise-eet-sagsshe-sssa;
of-the-asbien , o _ _ | |
(a) -1£, after therﬁlaiht'iff _takea possession of or the defendant
moves, from the ‘prsﬁerty; sought to be condemned in sqngpiianse with |
an order oi‘ psssession, 1:1'13'j plainfiff abandons the prscseding as |
. to such property or a portion thsreof or, it is detemined tha.t
~the platnt:.rf d:oes not have authority to tske such prd;:}ertar or &
portion thereof by aninent domain, ‘the court shall order the
plaintiff to del:l.ver possession of such proper'l:.y or such portion
 thereof to the partiss entitled to. the passession thereef and
shall uake such provz,sion as shsl]. be :]ust for the pa.ymsnt of
-dsmsges s.r;lsing out of the plaintlff‘s taking smd use of the propsrty |
and damges for any 1oss or impairmsnt of valua suffered 'by the land
and improvemts after the time the plaintiff tosk possession of
or the defemla.nt maved :E'rom the property sought to bs cbndemed in

: compliance w:.th an order of possession, :whichevsr 13 the earlier.

coment. 'ms pumose and erfeet of subdivision (c) 1s to rec&pense
 the defendant for ell ekpenses necesaari}.y i;ncurred wbeﬁever the’ plaintifi’ -
fails to carry an eminent dcmain proceeding thmgh to conclusion. Paciﬁc‘

Tel. & M Co. V. Honolith FOrtland cement 00., 2334 cal. AI.Q .24 352,

cal. Rptr. 1}10 (1955), Qak Ggrove School . Dist. . Citg ﬁtle Ins., Ots.,

217 Cal. App,aa 678, 32 ¢al. Rptr. 288 (1963], Ketn Gaungz__ ua1at;;, 200

~ Cal. App.2d 353, 19 Cal Rptr. 348 {1962). - tnder prior law, reasanable
| ‘__86_‘ ) _
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attorrey's fees astually incurred were rrecovera.'b‘le irrespective oi‘ the -

time when the leg i'seﬁices tare endered. Decota Schaal D:.st. v, M, &

8. Tile Co., 225 Cal. Ipp.2d 310, 37 Cal. Rptr 225 {196&) ng

constructicn is cont.a.nued and enuen«.d tc include appra:.sal fées. 'Unﬁer

erior law, all sther nacessary expenses in greparfmg for tra.al and Quring

) .tr1al vere sub.]ect to a proviso preclading tne:.r r=c9very if the action

. WOB dismissed 1|-0 days ::r more priar t.o pre-tnal or ‘hrial.ﬂ La Mesa-Spriqg .

| 'Vallezr School B:Lst v. Oﬁsuka., 57 Cal 24. 309 19 Cal. Bptr. h79, 369

P.2a 7 (1962) This sa‘bﬁmisijn provides th&t such expenaes may ve

Arecovered without regaroi to the da'he that the proceeﬂing wa.s a‘banﬂmed

or dismissed,
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SBEC. 8. Section 1255b of the Code of Civil Procedure is
apendsd to read:

12555. (a2} The compensation and dameges awarded in an eminent
domain proceeding shall draw lawful interest from the earliest of the
follewing dates:

{1) The date of the entry of judgment.

(2) The dete that the possession of the property ssught-te-be
ecnderred 1s taken or the damage therstoc occurs,

(3) The date after which the plaintiff may take possession of

the property as stated in an order autherising--ithe-plaintiff-te-take

- for possession cr gs authorized by Section 1269.06 .

(4) If the amount determined o be probable just compensation on

motion of a defendent made under Section 1269.05 is not deposited before

such date, the twenty-first day following the date of the order

determining such amount.

(o) If , after the date that interest begins t2 accrue s the
defendant continues in actual possession of o¥-yageives-renies-iosues

and-prefits.frem the property or receives rents or other income therefrom

attributable to the period after interest begins to accrue s the value

of such possession and the net amount of such rents or other income 3

issuen-and-prafits shall be offset against the interest 4hat-fgerves
during-the-peried-tke-defendant-ocriinues-in-aetual-posgession-ow

weeeiveg-gueh-rents;-issues~-and-profits . This subdivigion shall not

apply to interest accrued under Section 1269.05,

(c) Interest, including interest accrued due to possession or

danaging of the propepty by the plaintiff prior to the final order in

condemnation, and any offset against interest as provided in subdivision

(b), shall be assessed by the court rather than by jury.
_FAL .



S | | slasmr
C _ {e} j__)_ The campensaumn and da.mages awarded in an eminent
domain proceeding shall cease t2 draw inuev'est on t'.he earliest o:f

the following. dates :

(1) ‘A5 to any amount depqsited pursuant to Chag:ter 1. (camncing

- with Sectlon i."!-i-3-u§ 1268.03.) Qf T:Lt}.e 7. 3 ‘t-hé da‘be that such ammmt

R - 4g withd.rawn by the perscn entitled theretn s o2 if not withdravm,
- on, 't:«he da'i'.e ELt Jjudgment is enterad '

{_2_)-_ Aa to an:y amaunt ﬂeposited pnﬂmnt ta Sect:.an 13639.05, .
‘the d,ata of. ﬂuch depaait N

. (2} _(_3} ﬂis :t::: an:.r amount gaiﬂ—iate—eeur# dggesi pursuant to

'.;.d.ete of daeh ?mﬁ g;g__it "

c . €3y .(.l As to an:'.r amunt P@iﬁ “9 th& ?F‘emn “tltlea there“'
e '_the date of ﬁuch p nt. ; S e E

S

{h}--!? tha—full—auaant-ﬁh«a—éofer-dant is»%hen—antitlsd ta :"
o _reeaiva-as-fiaa.}%ar deteaniaaaaan-tha eaiheat—éﬂmimpreeeeding
-.::ge%her—-with-tha-:au-waimﬂt-ef %ha-u%areat-than-dua-theraea

- is- paié.-in#e-saurt«fes—thc-da#aﬁaht aﬁea—entry-e#«-audmtrtha
_da.%a-sf-aaah-paymen%v IR .7;{7._ nT __‘-

Cmﬁt In suhdivision (a) yaraaraphs (2) ﬂnﬂ, (3} are mdified, ) e \
without su‘bstanti?e change,l to confom tc nsag; t-hroughmﬂ; Tit]_e 7 1 s  7
 (comencing with Section 3268,01) ?&raar@h (h] s ’added o r&ﬁaet 'bhe S

" effect of Bec’bi:m 1269.05. S

Suhdwis'icn (b) is @zaagaé t»:c clﬁi}ieautm language Uuder the
- subdinsmn, ‘the plaintiff ia entitled ta offsat against interest (1) tbe
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value of pogsession a.nd {2) the net- emount of rents or other income

L received, if such reats or mccm:e are attrlbut'\bln to the period after the

| datn interest hegins to accrue. The 1ast sentencm of the subdiviszion is

a.dded to confom to Section 1209 05. _ i . 7

‘ Suhd1v1sion (c) is added to elarify existing low and to speoify’that
rthe C:'.‘ul't, ra'l:her ’shan ‘the ;jury, assesses interest including interest :
constltu‘bionally requ:.red as nc:@en.sation far possessimn or damaglng of

) praperty prlor to conciusion Qf uhe eminent donaln proceeding 'l‘he subdivision-

'-also clarifies existmg 1:;1'ur ‘b:: suecify timt the amount of‘ the offset
| against interest pravided Ey sdbdivis1on'{b) is &saessed by the court and

ﬁprovide, 1n effec'l: tha‘c any evidence on tha‘b issue is to be hea.rd ‘by '

_m court ra‘bher than the .jury

Subdivision {d) 1s changed to.make paragraphs (1) and (3) refer to the

: ﬁprspriate statutory pravisions. Paragre.ph (l) is also changed to terminm

mberest, on entry of .Judgment, @on an amount deposlted pursuan‘h to chapter

gMencing with Sectmn 1208 01) Qf Tltle 7 1. M‘ﬁer entry of Judgment .

Sk o d.eposit maar be vithdratm pursuant to Sﬂctz.on 12?01.05 See the :

szenu to that section. Juﬂicial decisiﬁns are tmeertain as 'I:o the time

‘mterest cea.ses on a deposit ma,de prior to an‘try of Judgment it -bhe amoun'h

C s not mthdrawn.‘ See lecmle v Toop, 161 Cal, App.Ed h66 326

p.2d 902 (1958), ccmpme Peog e Heiﬂer, )5 cal 2& 832, 13 cal.

Bptr. 196 361 P. 24 916 (3961) Under

E this paragra.ph, interest an the amount o depos:.t terminates on eltry of

,judgment even though the a.mount is less than the award. If the a.r:munt on

de'pas:.t is 1ess than the amount of the award e clepos:Lt ‘must be mcreased

‘on motlan of the defendanﬁ undex Sectlan 1268 02, Sne Deacon Inv. ca. Ve

5% ”‘315 aamtzaaﬁf ‘Parsgreph; (2" -
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added t-o confom to Sectlon 1269 05, which permits certain d.efendanta to |
*obtain -an order determining prc'ba:ble .]ust cmpansation. |
: " | Pa.ragraph (5) has baeﬁ alminated a.s unnecessanr AlY p_oat-judgment | _
g de@osita are ma.de 'rmdér chapter 3 (comencing with Secti@n 1270 01) oF o
| ‘Title 7.1 a.nd hence, are cavered by pa.rggraph (3] Paragnaph (5) N
: referred to the prac‘tiee o:f' pamnt intg cour’b pursuamt to Sectién 1.952, -

whic‘n pra,ctice :.s termihated ‘by the amendmén'l‘. of Seaticm 19‘5&

'
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SEC. 9., -_Seétian 1257 of the Code of Civil Provedurs is
C- o " amended to read: | ' ' |
- 1257. _(__ 'I‘he provis:n.ons of part two af this code, relative |
to new trials and s.ppeals, except 1n so far as the:,r are inconsistent
with’ the provisiona of this ti‘ble, appl,y to the proceedings mentioned |
. :l.n this title Jj-providei-,-.that-upea-tho-paymnt-af-the-mo&m&y
; uaesnﬁ,mn&-u;eh-#he-meq%ian-es-the-bana-taubuﬁt-the-fmea
‘ _.nﬂ-eattla-gunis,-as-previﬁaﬁ-ih-ceetiea—#ﬁelw-hua&nt-aﬁd )
:msg-ena,-*he-pm:tuf-nhmﬂha-mﬁﬂaa-te-mam,-w* o
) an&-hel&-@essen&en-af~the-pm¢r¢5r—u?ght-tn-he-em £ad 7
. mt-a&rs&é@f ia—pesaesﬁian}-nugﬁﬂabﬁ-nﬁim—m{wum and -
- fty-#m,-and»kveta—%ha-mute-tha-puhihauﬂ'-}nemaoﬂga-aaﬂ ,
_ | no-mtiu—i‘or—;ew«itml-sr-mul-a!uu, aftﬂr-smh-pmnt-m-pﬁuna
¢ o et d-an-aforasasd,- ih-any whaner-vetard-tha-contarploted |
| mrémentv--ﬁnvm:r-whhh-anLhnve-haen-dmntcﬁg-u pmiiaé
h-autiem-tmlve-hmﬂreé-ﬂ-ﬂﬁy-feu,W-N-muﬂ-to-m -
| yamﬁ-ef-the—mur-m:ﬂaiysm-ﬂe Minﬁﬂg-ii‘-m-tme-kyra \
: ",shﬂl-hs-rﬂﬁrmd-tﬁ#hepyhmm w ol s o
| 7' Ib) In all caeea wbe;é a ﬁw trm h"_‘been_‘ =
- applica.t;‘_ of the defaw anﬁ Bb h_ag f&ilmcm aﬁgx ”ht'ial tn C
obtain g;’e&‘bér co@ensation tha,n ﬂ&s anma h;;_g_g:ea tha ﬁrat A
: rial, the cagfbs of. ggch hew tr:m sggzhbe [_ﬁ ;' nim, -

mt_ e prbviso to*\this ueetion vaa a&ded in 1377 in metion
| vith related cha.nges 'I:a cede of ci\':l.l Erocedure sestion 1351&»,\ whiuh desls
w.tth possessian afiier entry of Ju.dmen‘b. See Cade Am. 1577-78, cm. bfil;,
. 109, §§ 1-2 Sevaral s&sequent changes to. Bect'lon 3.25h have deprive&
the prcviso of any effect. Bee Housina Authcrity L2 St.}ggrinr Caurt, 18 L‘al 23

) 336}3 nspf

to rems and oattle—-

24 468 ‘{191&1).5, Fhe. ganeral'p;;o\rigion a,s,.




§ 1257 ‘
C; ~ Subdivision (b} is the sae as and supersedes subdins:.on (k) of
Gode of Civil Procedurs Section 125h With respect to 'bhe constructmn .
and constitutmnality of- the pr::-v:.sian, see Lcs Angeles, P, & G; Pﬁi Cc._
Rump mh Cal. 20 3? Pac. 859 (189h) S I
- ) ) ‘ Lo ; i ‘ B
C . ~33~ :
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§ 16h25
SEC. 10. Artlcle 9 (ccmmenc1ng with Sectinn 16h25) is addeﬂ _,\
+o Chapter 2 of Part. 2 of Dwismn Y of Tltle 2 or the Govermnt

Code, to read-‘

1

-m&licm 5 ,f;mmm;gp;sﬁs R

 -;16525r thdemnaxion Bﬂpgggts Fund

161425. | ‘I'he cc:nde;matfien Deposi-bs }-:und 13 thaﬂta;ze Treanury is o IS o
feontinueﬂ 1n enistence\ The fun& honsists o? all mﬁney ﬂapasited.in the - Ce
.jStﬂtE !ﬁeaaury undar Titls 7-1 {cqﬁmencing with Sec%ﬁun 1268 01) af ‘

s Part 3 of the Code of Civil’ Proeedura ant'i a}l inﬁerest eama or: n

3
e
At

'other incremant derive&_frcm 1ts investment The State Treasurer
t: ' | 1::"1 ﬁshall receive all such monaya, duxy receipt for, ﬁnd safeiy keep E
the seme m the funa:, ana fm; aucn duty' he 1s nam.e up"n his -
+ offictel band. L D :
:

Camment. Sectlons 16&25 16h27 restate the sﬁbstanee af 2 gortian

B of sﬁbﬂlviaian {h} and all of subﬁlvisicns (i) an& (d) of Snetlan 125k of -

the Code of 01v11 Prneeﬂpre




s 161&2&
161|26 Irrvestment of fund ‘

161&26 {a) Mone:,r in the Condemnation Deposits I‘una ey he

“imrested and reim’ested 'ln any securities &escri‘bed in Seetion 16#30
) o phe Goverment COde or deposited in banlr.:s a8 prﬁvideﬂ 1:1 |

| r o . chapter L ( comeming with Section 165130} of Part? of Dnrision 4
B :of Title 2c-f‘ the G:nverr.i:.en't Code. RS \ ‘ h
: {b) The Pooled Mona:r Inves‘tmnt noara, shalI dhsignate a‘t |

 1sest once's “monith- the amomt of noney ava,nafm,e in the- f‘und far

_ imrestanent :Ln securita.eﬂ er ﬁepna:lt .’m ?:rank a&:couni:s am the type
. ii‘of inveamnt or’ deposit anﬁ shall s mange tlfé mvem:ent or'

o .deposit program that funds mll 'be avnilai:le for the im&iata

payment of any caurt ordér or. deeree. Immdia.tely &fber suﬁh designa- e

N

' tion xthe Stata Trﬂ&surer Shan imrast br ma.ké rlepuafits i& baﬂk
-- accounts iu ascorﬁance with th'e ﬂeaignatibn&. - For 1!she purgases '_z o R
of this subdivision, a writﬁan deteminhﬁivn signed by a ma.iarit:} |
of the members of the Poolad Money ImStment Bcard sh&ll be ﬁemﬂ
to be the detemi-n&tlgn of the baard. mrs ma,y mthorim deputie& e
to aet for them f‘or the purposa of making aeteMationa undar tbis E

sectlon. __ R

Corment. See the _'C;ﬁj_n‘antftc}:;'seke%{og 16425,




§ 16427

gkt Apportioﬁent and disbursement of fund
16427. . Intereat earnad and other increment derived from .
i mvestments or deposits made pursuant to this article s after deposit
of mone:f in the E'l:.s:te T:‘easury, shn.ll 'oe depasiteﬂ in the COndema.tion
"-_-'-nepus:tts Fund, After ﬁrst &educting therefran expenses mcmed by the
_,V_State Treasurar An- taking and :naking deli\rer;r of boads or other |
. _securities umier uhiﬂ a,rticle, the State Ccmtmller shall apportion
88 /0f J‘lme SOth a.nd Deeember 3m or eaeh yeau' t'he mainder of such o
\ interest earned o:r mcment derivad a.nd ﬂeposimd :ln the :hmd d‘uring " _ |
L-the six caleridar ncmths emung with such datea. | @uere”mail be. SR
(’apportioned ﬂnd pafl:d. to eaeh p’lai.ntiff haaring a ﬂepouit in the fund
, during the six-month periﬂd for which an apportiament 15 made, '
'fﬂ?,j. tonabe ’I:u the bota.l deposita 1in the fund and

amount ﬂiractly pra
tha length of time such deposits rem’.i,ne& therein. 'Rae Sta.te o

B Treusurer sbail pa,y aut th& monay &miﬁuﬂ. by\a plaintiﬁ' in such
‘ma.nner and at such times aé the court or a ;]udse therebi‘ may, by

: ordar or decree, direct. .

B

Cment. See the cmemt to Section 16h25. e




§ 38090

SEC. 11, Section 36090 of the Government Code is amended
to read: |

38090. The wighi-to-ecmpencaiion-or-danages-aceruec-as-ihe
date-of-tke-order-appeinting-referecs-or-the-crder-cetting-the
esuse-for-srialy --The-aesuai-value-of-the-property-at-that-date
ig-tke-measure-of- compersation-for-property-aetually-taken-and
the-hasis—ef-&amages-te-grsperty-aet—takea-but-inaaréeasiy

aFfeesed» date of valuation in proceedings under tkis article

shall be determined in accordance with Section 1249s of the Code

of Civil Procedure. In cases in which compencation ie ascertained

by referees appointed pursuant to this article, the daste of the

filing of theilr report with the court shall be deemed the date

of trial for the purpose of determining the date of valuation..

Comment. This section of the Park and Playground Act of 1909
{Government Code Sections 38000-36213) was enacted in 1913 (Stats. 1913,

Ch. 246, p. 417, § 3). It has not been amended previsusly to conform to

the various changes that have been made over the years in thé Code of Civil
Procedure. The section is auended to conforii, as necr as may be, to the

Code of Civil Procedure. Sec pgw Code of Civil Procedurs Sectizn 1249q,



R e s ey
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§ 38091

SEC. 12. Section 38091 of the Govermment Code is amended
to read:

38091. Improvements placed upon the property after
prbliieation-of-the-notice-of-pascage-o9-the-ordinanece-of -

zmsensisn the service of summons shall not be inciuded in

the aegessment of compensation or dsumages.

Comment. This section of the Parks and Playgrounds Act of 1909
(Govermment Code Sections 38000-38213) was enacted in 1913 (Stats. 1913,
Ch. 246, p. U417, § 3). With respect to the construction of this section and

related sections, see City of Los Angeles v, Glassell, 203 Cal. kb, 262

Pac. 1084 (1928). The section is amended to conform to Code of Civil

Procedure Section 12L0.1 wnich provides thot irproverents placed upsn the

property after the service of surmons shall not be inecluded in the

assessment of compensation of damages.

-9
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§ 4203

SEC. 13, Section k203 of the Streets and Highways Code is
amended to read:

4203, Per-the-purpese-of-assessing-the-eempensaticn-and
dapagesy-the-righi-thereds-shall-be-deered-to-have-acerned-as
she-dase-of-the-ipuaRee- of - SUENORSy -ARd-the-ackunl-vaive-ak
tkat-date-shaii-be-the-neagure-of-eccEpensation- for-all-propeviy
to-be-aebunily-taken;-and-aise-the-kagis-ef-dannges-to-prepevdy
net-aetualdy-taken-bus-injuricusly-affeesedy-in-nll-cases-wheze
swek-damages-are-atisved-by-the-previsicns-of-shigparty--Ifs
hewever;-a-zeiion-te-set-the-aetion- for- sriaid-in-nres-pade-widhin
ere-year-afier-the-date-af-fhe-iasuanee~of-the-cupnons-in-the
aetieny-the-right-te-ecmpencation-and-dawages-skall-be-deemed-45
have-aeerued-ai-ihe-date-of-the-hearing-of-the-potion-ie-setethe
aetdon-for-tvial;-apd~the-aetunl-value-as-4bad~dnte-gkatl-be-the
Eeagure-of- corpensaizon-ard-the-basis-of-danagesy

The date of valuation in proceedings under Chapters T

through 10 of this part shall be dstermined in accordance with

Section 1249 a >f the Code of Civil P-acedurc. In cases in which

compensation is ascertained by referees appointed pursuant to

this chapter, the date of the filing of their report with the

court shall be deemed the date of trial for the purpoee of deter-

mining the date of veluation.

Corment. This section of the Street Opening Act of 1903 (S8treets and
Highways Code Sections LOCO-LUL3) derives fram an enactment of 1909 (Stats.

1909, Ca. 684, p. 1038, § 5). The section is intended to accord, as near

as moy be, with provisions of Code of Civil Procedure Secticn 1249a that

o
—reT



§ 4203
specify the date of valuation for condemnation proceedings generally, Sse

City of Los Angeles v, Qliver, 102 Cal, App. 299, 283 Pac. 298 (1929); City

of Los Angeles v. Morris, T4 Cal. Jpp. 73, 241 Pac. 409 (1925). The

section is amended to accord with Code of Civil Procedure Szction 1249a,



§ Leob

SEC. 14, BSection 4204 of the Streets and Highways Code is
amended to read:

420k, No improvements placed upon the property mrepesed-se
be-takeny subsequent to the dase-at-which-ihe-right-4o-conpensa-

sien-and-dawages-bas-aceruedy service of summons shall be

included in the assessment of compensation or damages.

Comment, This section of the Street Opening Act of 1903 (Streets and
Highvays Code Sections %C00-L443) is amended to conform to Code of Civil
Procedure Section 12491 wuhicn provides that Iliprovements placed uposn the
property after the service of summons shall no: be included in the assesse-

AN A e ot 28 A parv————

ment of compensation or damages.,



SEC aue Jection 12434 of the Code of Civil Procedure

is repes. :a.

‘-‘izﬂ.-t Tl
wagnibaygenm.In any proceeding in
eminent domain brought by the State, or
3 county, of a mmddpul corporation,

metropolitan water district, musticipal
w- - - -k ld l

]

S

way, or lands to be used for reservoir: Stri Keoud
it
acught, m the :na.nmrbfa?'dwfabﬁ to the

Camment, . Section 12L3.Y4 is superseded by Code of Civil Procedure
Sections 1269.01, 1269.02, and 1269.03.
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1243.5. Ressenlinguetvireremnmmmiioe
wilsmmeiveswsbysiladamee. (2} In any
proceeding in eminent dorasin §Jf 1‘“%%
Muauth?rizgg‘thmm_irm
mediate possession ep;;pﬂrywvght
to be conderrmed, the plaintiff may, st any
time after the isuance of surmony and
prior to the entry of judgment, apply e
parte to the court for an geder determining
the amount to be deposited as security for

the . ent of the just compensation

which will be made for the taking of the
property and any damage incident thesato,
Such secuity soalt b; mhtbe p;?i:abkm ;::
court <o..omines to be the y
compensation which will be wmade for the
taking of the property and any damage
iptidem thereto, After depositing the se-
nn'ny;h , the plm'fti'ﬂ;d may, ot aayly:ime peior
o the entry o gment, apply ex parte
to the cownt for an onder suthorizing it to
take immediate possession of and to nse
the property sought to be condemned.

(b} If the court determines that the
pl@nﬁﬁhmﬁsledm!fdmkethemby

(2} State the purposes of the condemna-
tion. ‘
{3) Stare the amount of the deposit.

aff is suthorized to take possession of the
which dste, uniess the plaintiff

vequests & fater date, shall be the earhest

du;t:dm :!'::ds the phh:‘fﬁ‘hmid be en;
itled 1o take poasession ¢ property i
service were made under subdivision {¢) of
this section on the day the order is made,
(c) At least JJf 20 days prior to the
time possession i iaken, the plaintiff
shall serve i 2 copy of the order on the
record owner o owners of the property
P snd on the occupants, if any, Service
of the order shall be made by personal
service unfess the pevson on whom seevi
b to be made hins previously appeared in

:

the proceeding or haa previously been

103~

Coar

;

sares B " @ r P
- ALV g e

SEC. 35, Section 12h3.5 of the Code of Civil Proeedure is repealede

skl in strike~put
tipe



served with a copy of the snnmons and \
complaint in the manner prescribed by law,
in which case service of the or&er::‘ybt
made by mail woon such person his
attorney of vacord, if any. It & persen upon
whom & copy of the oder m&d :.ir:g k-
medidte possession is required to be per-
m—a}!}r served ooder IEIE: section resides
ous of the State, or has departed from the
State or camuot with due diligence be
found within the Szate, the plaintifi may
in lien of muich personad sexvice send o copy
of the order by vegistered or certified mal
addressed to such person ac hiy fast known
address. 1 a copy of the order is sent by
regisieved or certifiet madl in fien of
sonat secvice, the plaintff sholl fie an aff.
davit in the proceeding settng forth the
facts showing the reason personal service
could not have been made. The court may,
for good cause shown by affidavit, aathoe-
ire ihe plaintiff to take possession of the
propecty without serving a copy of the
order of inunediste possession upon a rec-
ord owner not occupying the property. A
single service upon or madling to those at
the same address shall be suficieat The
court may, for cauze shown by afh-
davit, shorter: the time ified in this
sabdivision 1o a period of not lrss than
theee duyr. L )
M Av.siod fu rhis sbdivislon, “recod | 917 i strike-out
OWBEr GF CURAE OF Wis B0y’ Puwuns +gpe
. both the perion c2 persons i whots pasow
the legal tide to che fce popeats Ty deeds
or other ingtemasre &y recede ] B s
reoneder’s olfioe of ti = i wikeh the
i3 Ioeatads sl tne LoNoR o8 P
sons, if sny, i procention of thy pashoty
under a writies s Coly ceooed o lease o -
sgresment of puechuse.

{dy At sny o Do the rong b
made an order soiliordoy naaliae pes
session, the conrt 0y, tras mwtha. of sny
patty to the cmimea? | pik oy, 1
order ng ur @ i
carity i othe plat
deposit pursiant ta this sexlicu ' e coueg
determines thae the securiiy Wity shonid

be ited jor she waldag of b peoper.
;y sny derasge iciden theseto is dif
event frosee the sacins of ihe stoneity
theretofore deposited, Beicr to judzment,
such security may not be veduced to on
amount less thon that sbrecdy wilidaws

; ’I‘Le to Section 1242.7. o

£) amount required to be deposit
by the plaintiff ang the emwsunt of -sech

- depasit withdvaws by the dofecdant may
net be given in evidence or referred to in
the trinl of the iseie of compensaticn.

{(f) The plaintd sheli net be held w0
bave abandoued oc waived the dzht w

froms tha de'grect by tafting os
sestion of the propeny snswient 1o dhis
section.




3 1243.5

Comment. Section 1243.5 fs superseded by Chapter 1 (commencing with
Section 126B.01) and Chapter 2 (commnencing with Section 1269.01) of Title
7.1 of Part 3 of the Code of Civil Procedure. The provisions relating to
the deposit are superseded by provisions contained in Chapter 1; the
provisions relating to an order for possession prior to judgment are
superseded by provisioas conteined in Chaspter 2.

The disposition of the variou: provisions of Section 1243.5 is indicated

below:

Section 1243.5 Recormended Legislation

Subdivision (@) -~ .- e NPT S 1258,01, 1279.01,
1259.02, 1259.03

Subdivision (b) = ----wwee-- U TR 127°5.01, 12%9.02,
1259.03
Subdivision (¢} -m--mmmmeaa el 1269.04
Subdivision (@) --~cecmmomceemeooo 1268.02
Subdivision (&) =---remmmcme e 1268.09
Sub@ivigion {f) ~v-ev-mrmmcmmmmmem s 1269.C7

-t
-t
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| SEC. XT- Section 1243.6 of the Code of Civil Procedurs is repealeds

25$1243.6. Depass :
o hen money Y

_ ism:adtuize itadd as provided
by ion. (i 1243.3; che court thall arer

the money to be deposited in the | ate
Treasury, ualess the plintff requests the
court to order deposit ‘n the county
treasury, in which case the zourt aball

order depasit In the maum.- it f a1l in strike~out

. money iz deposited I the State Treasury type

* pureuant to this section it shall be held,

- invested, depositzd, and disburssd in the’
manser epecified in Section 1374, and in-
seress carned or other inccement derived
Jrara its investment ehall be appartioned
and dishurz2g in the manner specified in
that section.

Comment s Section 12h3.6 is superseded by Section 1268,10 of the

" Cods of Civil Procedure.

jok
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gwi. 18

is repoaled,

wrtiom 1l

LA

O

1R

=) At mny time afer money be
peen depoited Il 25 orovided in Seetfon
8 12435, the ety whose sroperty or
imterest in peogersy & bolar aker Y
may apply 13 the couvst, it the manaer
heseinaties providad, foir the sithdeawsd
of all or eny portion of th= omom do
posited for e peopan? op peazenty inter-
est. Under yuch apy ficotbon, the court shall

nrder thut portion of the srai apphied

for, which the spplesny bs ontitfod vo withe
dravr under the provisions of this section,
w be pail fo sach _upileant fren the
money deposited M aornection with sxch
sEngerily @ peopaty nteres I

(b} 1 the ww sraeunt manhe fo B
withtlrawn price to dgman wecels
amorurt of e oviginal gepasit, aack g
wheam, hefars iy o sugh zxoras ¥y withe
Jesvem, shall 6 wu sedgtaking exeanlsd
by twn or move sulficiene mrresies appooved
by the goars fo fhe Hogt theg they wro
Ssizned o the phirailf By dorkte ehe amovrnt
of uch excess b L NI of any amoe”
wolbdeaws by the dopbane that excende
i sacunt v wlhich the wppficant is oo
titled as Roally dererenfind i tBe andpex:
domain proceeding. fopmther with jepw
inigrest (rom the duie of fis witkdeavul.

H there Iy teore tazn ont applicant and
the torad anoint eughs to he withdavn
exceeds the 2mavar of he eigingd depacit,
the applicant:. ir fza of fling seporers
¥ bdngs, may Fundy f0e an undenisi-
ing execuwof By Bws v e soficienc
sureties apysoood by the coegpt ro the effect
thie they e bourd w the phiniff in
doubde. rhs sronnt of sud ewess far the
revuen of any amoont withdrsarn by the
apphcants Jhi. escceds the aeummt 1o
which the appdoants are catiifed o5 Anally
dererriined & the eninent domain pres
ceeding tagmiet with Il ntorest from
the date :? iy withdrawsl.

I the ondesichir | wpired by this sub-
division is execuis 7 g pdninad szety

“

- a;fz

‘\

all in atrile-oud
type




insurer, the undectaking is sulfidemt in
amoant if the surety is bound only to the
extent that the amount soughi 1o be with-
drawn exceeds the amount oniginaily de-

The plaintiff mey consent to au under-
taking that is less than the amocont re.
guired under this subdivision,

Il the undertaking is execured by am
admitted surety ipsurer, the apphicant fing
the undertakiny is entitled o recover the
premium paid for the undeciaking, bok not
th exceed 2 percent of the face value of the
undertaking, as 2 part of the recoverabie
costs it the eminent domain proceading,

{¢) The application shall be made by
affidavit. whesem the applicant shall set
forth his interest in the. property and re-
guest withdrawal of a stated amowns, The
applicant shali serve » copy of the appiic
cation on the plaintiff sad no withdrawal
shafl be made ontl o kaw 3 days
afier such servize of the ampleation, aor
until the tiac for all ohjections has expired,
whizhevor is later. _

£} Widhin, the 20-day paciad, the plain.
tHf mnay ohject to auch withdrawsl by fling
an objsction thersto in cvuri op vhe
growmsd that so codecsiing shousld be Siad
or that the amount of, or the sireties upon,
suck an wndestading sre msndidene,

(e} Within Sl the 2¢-day peoed, vhe
platiff may object o stk snlbdras by
fling an cojecting Ji thurere in covrl o
te @ rround that orher persons are
knowos or bDelieved to have intcredts in the
preperty  In ihis ovent the plintiff shalf
atrempt o personally sevve an sech otk

CRISGNE & ROtce 1o suck mtrsuas thot they
Wiy & PEEAL vy alfor 2uch
awgsh 2 aund , ;
thar faihue 1o
wiiver of amy ¥
drawr o durth :
wd o the eaio of the sum withehiawn
FThe painnd Gl etace in sk op-
jeatdon the rames wnd et koown sddrssses
of other personis keown fw beleved o
v 3 interest i the property, whether
av ot it hag been 2kl to serve them with
sach noties 3nd the date of soch sonace,
If che phiatilf i its ublretien revonts w
the court that it is unabfe to personais
serve persons known or helieved :i» L

wnt e suek anwwnd werle

PG apedit ok

interesta i the propecty wirchin i
sy period, ssid . aey shall net b
withdrawn entil td - pifcrot Lavses
personal aexvize to be made, -

{Ey I pach persons s served sppear and
abg)ect tr the withdrawel, or ¥ the igine
U s requests, the court shall thoreupan

hold a2 hearing afier notice thereof o ull

Sy

.
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i 24 in strilmeout
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Euﬁea and shall determine the amounts to
¢ withdrawn, if any, and by whom (ill}
i the court determines that a party is
enticied 1o withdraw any portion of a de-
posit which anciber party claims, the zomt
may require such party, before withdraw.
ing portion, te fAle an vndertzking
executed by tvo or more sufficient sureties
approved by the court to the effect tha
they are bound 1o the adverse claimant in
such ampant as is Gxed by the court, bur
not to exceed double the portien claimed
by the adverse claimant, for the payment
to the person entitied thereto of any
asmount withdrawn that exceeds the
smount to which such party is eatitled a9
finalty detczmined in the eminent domain
procesding, together with legal interest
froen the dare of its withdrawal No per
sons so served chall have any claim againg:
the plaintifl {or compensation for the valoe 3
of the propev tzken of eeverance dam- ,.all in atrikeecut
ages therees, u. atherwise, to the extent of 1 type

the smount withdedwn by all parties; pro-
vided, the plaintist ehall remain Hable for
said compensation to persons having an
interest of record who axe not so served.

{g) If vithdrwwa, the receipt of any
such money shall tonstiute o waiver by
operation. of low g =f all defenses in
favor of the persons receiving such pay-
Mment except bii cltim for greater
combensanant. Ay amount s paid te any
party- shall be crodited wpon WK the
judgment G in Gie eminent domain pro-
ceeding.

(b} Asy amouat withdrewn by apy
paty in gucess of the ambont to which he
iz entitlod 28 finalty datermined in the
emiment domain proceeding shall be
pand to the pacty entitied thereto together
with legal interest thereon from the date
of ity withdrawal, and the courr in which
the (BB emincst domsin proceeding i
pending  shall emier ‘ :
against the defendint. V- i deden
doza poz pey the § at weithior 28 um.
after the judgment 2 entered, the cosrt
may, onl monon, enter iodgment apadegt
the streties for such amount together with
the imierest thot may be Jue thereon. /J

Comment, This section is superseded by Chapter 1 {commencing with

Section 1268,01) of Title 7.1 of Part 3 of the Code of Civil Froceduma



§ 1243,7

The disposition of the various provisions of Section 1243.7 is indicated

below,

Section 1243,7

Recomrended Legisiation

Subdivision (&) - - vvvmvmna -

Subdivision {b)

b e

Subdivision (e} =---rrmmmmnn o

Subdivision (d)
Subdivi;ion {e)
Subdivision (¥)
Subdivision (g)

Bubdivision (h)

-------------------------
-------------------------
-------------------------
--------------------------

Wk g W R An A PR N A e

=110«

1268.04, 1268.05

1268.06
1268.04, 1268.05

1268.05
1268,05
1268.05
1268.07
1268.08
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SEC. *Z*+ Section 1254 o The Code of Civll Procedure is repealed.

all in strikewout
of 1typa

t&fr)Adlateof;b:mmdm the

c) Arleast 1 ior to time
pmhnhmkm,hpm&ﬂ:sﬂm
upons the defendants and their attomeys,
either personally o by mail, a copy of the
onder of the court suthorizing it to take
possession of the , A single service
upon or mwiling to at the same od-
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{6) The defendant, who is entitled ta
the money paid into court for him upos
any judgment, shall be ratitled demand
and receive the MR full amount of the
judgment at any time thereéafter upon ch-
taining an order therefor from the court.

The court, or & judge thereof, u
application by such defendant, ‘g
shall order and direct that the money o
paid into court for him be delivered 1o him
upen his filing a satisfaction of the judg
ment, or upon his fling a reczipt therefor,
and an abandonment of all defennes to the
action or proceeding, except &3 to
amount of damages that he msy be entitled
to in the event that & new srial I B
granted. A payment to a defendant, s
sforesaid, shall be held to be an abandon
ment by such defendant of all defenses
interpased by him, excepting his claim for
greater compensation.

g (z) Any emount withdrawn z
any party in excess of the amount to whi
he is entitled as finally determined in the
eminent domain proceeding shall be paid
without interest to the party entitted there-
to, and the court in which the eminent

domain procesding is ing shall emter
judgment therefor against pacty.

(k) The payment of the money jnto

court, as hereinbefore provided for, shall
not discharge the fplainu’ﬁ fram tizhiliy to
keep the esid fund full and without
diminution; but such money shall be and
remain, a8 to all accidents, defalcations, or
other contingencies {as betwreen the partics
to the proceedings), at the risk of the
phintiff, and shall so remain until the
smount of the compensation or damages s
finally sescled by judicial determination,
and unti} the court awsrds the money, or
such part thereof as shall be determined
to the defendant, and unti he is
suthorized or required by rule of court
to take it. If, for any reason, the money
shall at any cime be lost, or otherwise
sbstracted or wichdrawn, through no fauit
of the defendant, the court shall require
the plaintiff to make and keep the sam
good at all times untl the htigation s
nally brought to an end, and untl paid
over or made pavable to the defendant by
order of court, s abave provided Ji§. The
coxrt shali order the momey to be
deposited in the Stare Treasury, B unless
the plaintiff requests the court to order
depesis in the county treaswry, in whi
case the court shall order deposit in the
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Commént. The disposition of the provisions of Section 195h is

indicated below.
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SEC. 20 .; This act shall become operative onlj if Senate
Constitutional Amendment No. _ of the 1967 Regular Session
of the Legislature is approved by the vote of the eiectbrs, and
_in such case th1s act shall become cperauive on January 1, 1969.
pumment. There is some doubt whether the right to taye‘possessian
of progerty prlor to Judgmenu can be éxﬁénded(ﬁo édndemndrs aﬁd for.
purposes nof”listed—inf$ecfian 14, 'Articlé I,-éf the California“
Constiéutioh. | Bee S‘t.einhart v, Supericr Court, 137 cel. 575, 70

. Pac. 629 (1902), campare §2p1nu Vblley Water Hcrks v, Drlnkhouse, 95

Cal. 220 30 Pac. 215 (1892), Hﬁllbran v. Superlor Caurt 151 Cal 271,

g0 Pac. 706 (1907), The CQnstltutional Amendment referre& to. in
) this secticn would meke it clear that the L*gislaturﬂ may by statute
<;‘ ) ~.extend this right to additional entltle: and for udditi“nal purp:ses.
The rec-nmended leglsl&ti"n Wﬁdld bec:me effective cnly if the

| -Canstltutlonal ﬁmﬂndment is adqpted by the votera.




RECOM'EI'DED CCIISTITUTIONAL AYEITIELT

A reaclution to propose to the people of the State of California

an amendment to the Constitution of the state by amending

Section 14 of Article I thereof, .relating to eminent dcmein.

Resolved by the Senate, the Asserpblg concurring, That the

legislature of the State of California at its 1967 Regular Session
commencing on the day of Jamary, 1967, two-thirds of the
members elected to each of the two hoﬁaee of the Legislature voting

therefor, hereby proposes to the pecple of the State of California

that the Constitution of the state be amended by amending Section 1k
of Article I thereof, to read:;

SEC. 14. (a) Except as provided in subdivisions (b), (c),
" and (d) of this section:

{1) Private property shall not be taken or damaged for public

use without just compensation having first beern made to, or paid into

court for, the owner.

(2) Subject to the provisions of Section 23a of Artiele XII,

Just compensation shall be assessed in a court of record as in other

eivil cases end, unless a jury is waived, shall be determined by 2
Jjury.

{b) Subject to subdivision (d) of thie section, in a proceeding

in eminent domain brought by the state or a county, city, district‘

or other public entity to acquire apy property, whether a fee or other

interest be sought, the plaintiff may j&e passession of jhe
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property or property interest following commencement of the proceed-

ing end prior to the final judgment if the property or property interest

being acquiredis (1) any right of way, or (2) lands to be used for

regervoir purposes.

(c) Subject to subdivision {d) of this section, with respect

+o any cases not covered by subdivision (b) of this gection, the

Legislature may specify and classify the entities or persons by which,

the public purposes for vhich, and thg manner in and the time at which,

possession of any property or preperty interest may be taken

following cormencement of the eminent domain proceeding and prior to

final judgment.

{d) Before possession of toy property or property interest

ig taken in an eminent domain ﬁrbceedﬁng, Just compensation shall be

made to the owner or the plaintiff shall deposit such smount of morey

28 the court determines to be the probable just compensation to be

made for the property or property interest and eny damage incident to

the taking. The money so deposited shrll be available immediately to

the person or persons the court ﬂetermiines t0 be entitled thereto and

may be withdrawn in accordance with such procedure and upon such

security as the Legislature may prescribe. ;-asd-ne-righé-eof-way-er

iande-+te-be-used-for-reserveir-purpeses-shall-be-appropriated-to-the
use-of-any- 2orporation; -cicept-a-munieipal-corporation-or-a-eounty
er-the-State-or-metropelitan-vater- digtrieby-munieipal-ubility-distriety
maRieipai-water-distriety-drainagey-irrigationy-levee;-reelamakion-or
vater-eonservation-distriesy-or-similar-publiec-corporation-unsid-fultl
ecmpersation-therefor-be-firsi-made-in-poney-eor-aseeriained-and-paid
irte-ecours-far-the- swaer;--irmpe_etive-j-af—aay-heneﬁta- frem-any-impreve-
mt-p;éieu&-by- Faeks eerpentia;;-wh,i%h-— eccpeasation- shall-be-aseerdained
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by-a-Juryranlesd-a- jury-ke-vaivedy-as-in-ether-eivil-cagea-in-a-eours
ef-reeordy-as-ghalti-be-preseribed-by-iavi-providedy-that-in-any-proeceding
ip-epinent~-dspain-brenght-by-the-Ssatey-e¥-a- eeuaty,-er-a-mﬁieipai- eer-

peradieny-er-Beirepelitan-vater-distriety-munieipal-usidiky-distriesy

m&eigai-wa%er-iisty-ietg-dr-ainge;éi!’!‘%s%iea-,-leveej-reela-
sasien-ey-vater-eenservation-distyri ety -or-similar-publiec- corpora~
sieny-the-aforeanid- Gtate-ar-mund eipaiity-or- county-or-yubiie
corporation-or-distries-afavesaid-my-take- immediate-yossession
amd-uge-of-ay- righi-o-uay-or-1ands-ke-be-uced- for-recerveir
parpesesy-reguired- ieé—a-pubiie-use—vﬁether—the- fee-theveod
or-an-casement-iherefor-be- sought-upen-firss-commencing-eninent
aeme.ia-prweeéiag’s-aeeerding—‘ée-m- in-a-ecurk-of- competent
Jurisdiesion-and- hereupsn- giving- such-security-in-the-vay-of
meney-depouited-as-the-eourt-in-vhish-such-proceedings-aze
peaﬁingéﬁéy—direetg —aRd-in-such-ameunss-as-the- eaurt-may
éetermiae-%é—be- veaserably- adeqaé.te- t0-secure-to-the- ovner-of
She-pyopersy-sought-se-be-taken- immediate-paynent-of- Jusi-con-
éeasatiea— ferésﬁeh- uking-aad-aay--éaﬁiage- ineident-theretoy
ineluding-damsges- suctained-by-reasen- of-an-adjuiiention-that
the?e- ig-no~ ﬁeeessity- for-salking-she-propersyy -as-oeon-as-ihe
aané- eaa-be-aseemimé-aeee!&iagﬂbe-iwv--%e-esuﬁ-w,-um
motion-ef-amy- pariy-te-gaii-eminent- dopmin-proccedingsy-afier «
sueh- Bobice- So—the-giher—parbies-as- the eours-may-presevibey

alter~the-amouni-of: -Mﬁ-syk@m&-ﬂ-me}m_

Phe-taking-of-private-property-for-a-railread-ran-by-stean-o¥
electric—pever-Ffor-logging-or-Iunbering-purpeses-shall-be-deered-a
tahing-for-a-publie-use;-and-any-persony-£iFmy - cOBPARY - 0¥ - 20¥PEPA~
sien-taking-privete-propersy-under-the-lav-of-e@irent-deEain-for
aneh-purposes-siiall-sharcupen-and-thereby-Feecne-a- cOEROR- earrioyr
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§ 14
Comment. The effect of this amendment is as follows:

Subdivision (a). The amendment makes no change in existing

constitutional law respecting “public use," "just compensation,""inverse
eondemnation proceedings," "date of valuation," or the -general requirement
that property not be taken or dameged until compensation is made to or paid

into court for the owner. See People v. Chevalier, 52 Cal.2d 299, 340 P.2d

598 {1959),and City and County of San Francisco v. Ross, 44 Cal.2d 52, 279

P.2d 529 (1955)(public use); Metropolitan Water Dist. v, Adams, 16 Cal.2d

676, 107 P.2d 618 {1940), and Sacramento ete, R.R. Co. v. Heilbron, 156

Cal. 408, 104 Pac. 979 (1909)(just compensation); Bauer v. Ventura County,-

45 Cal,2d 276, 289 P.2d 1 (1955), and Rose v. State of California, 19 Cal.2d

713, 123 P.2d 505 {1942)(inverse condemnation proceedings); Heilbron v.

Superior Court, 151 Cal. 271, 90 Pac. T06 (1907) and McCauley v. Wellér,

12 Cal. 500 (1859)(pre-payment or deposit). Section 14 has been held not to
prescribe the dete »f valuwation for property taken by eminent domain
proceedings, nor to restrict the Legislature in fixing such date at any point

of the proceedings. See City of Pasadena v. Porter, 201 Cal, 381, 257 Pac.

526 {1927); Tehama County v. Brian, 68 Cal. 57, 8 Pac, 673 (1885); City of

Los Angeles v, Oliver, 102 Cal. App. 299, 283 Pac. 298 {1929). This is so

even in those cases in which the condemnor takes possession of the property

prior to judgment. See City of Los Angeles v, Tower, 90 Cal. App.2d

869, 204 P.2d 395 (1949). This amendment makes no change in these principles,
The second paragraph of this subdivieion states the established judicial

construction of the deleted language requiring thet “compensation shall be

ascertained by a jury, unless a jury be waived, as in sther civil cases in

a court of record, as shall be prescribed by law." See City of Los Angeleas
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§ 1h
v._Zeller, 176 Cal. 1%, 167 Pac, 849 (1917). With respect to the
regquirement that the power of eminent domain be exercised through judicial

proceedings, see Wilesx v, Engebretsen, 160 Czl. 288, 116 Pac. 750 (1911);

and Weber v. Board of Suprs. Sonta Clara Co., 59 Cal, 265 (1881), Regarding

the assurance of trial by jury in condemnation and inverse condemnation

proceedings, see Vallejo efe. R.R. Co. v. Reed Orchard Ca., 169 Cal. 545,

147 Paec. 238 (1915), and Higkland Realty Co. —~. San Refee”, U6 Cal.2d 669,

298 p.2@ 15 (1956) .

The purposz of making the second paragrapih “subjzct to the provisions
of Scsetion 23a of Article XII" is ©o prevent any implication that Section
23a is superseded oy the readopfion of this section. Section 23a empowers
the Legislature to authorize tho: Public Utilities Commission to determine
the compensation to be made in takings of public utility property. BSection
23n is limited in application to property that is already devoted $o a public

use. See $,H, Chase Lumber Co. v, R.R. Commission, 212 Cal. 691, 300 Pac.

12 (1931). The procedure for determining Just compensation adopted pursuent
to Section 23a (see Public Uiilities Code Sections 1401-1421) is not
exclusive and is an alternative to proceedings under Title 7 (commencing
with Section 1237) of Part 3 of the Code of Civil Procedure. Further,

in cases in which compensation is determined by the Public Utilities
Coumission, the procedures of the Code of Civil Procedure other than those

for assessing compensation are available to the parties, See Citizen's

Utilities Co. v. Superior Court 59 Cal.2d 805, 31 Cal. Rptr. 316, 382 P.2d4

356 {1953). This smendment melies no change in these rules.
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§ 14

Subdivision {b). This subdivision restates the existing authorization

for the taking of immediate possession in right-of-way and reservoir cases,
except that the subdivision has been extended to include all govermmental
entities and agencies. The former languege included most, but not all,
public entitles, and created. serious questions whether or not particular

entities were ircluded. See Central Contre Costas ete. Diet. v. Superior

Court, 34 Cal.2d 845, 215 P.2a 462 (1950).

Subdivision {c). This subdivision is new, and clarifies the power

of the Legislature to determine which public entities should have the

right to Immediate possession and the public purposes for which the right

may be exercised. Essentially, the subdivision removes any doubt whether

the Legislature may suthorize immediate possession in any cases other than

those provided for by the amendments of 1918 (rights-of-way) and 1934 (reservoirs).

Sec 3- CAL. IAW REVISICH CCMM'¥, REP:, REC. & STUDIES, Recommendation

and Study Relating to Taking Possession and Passage of Title in Eminent

Domain Proceedings, at B-1 (1961).

Subdivision (d). This subdivisicn makes explicit the requirement that,

before possession or use of -property is taken, there be & deposit of the
probable amount of compensation tlat eventually will be awarded in the
proceeding. The subdivision also adds a requirement, not heretofﬁre imposed
by this section, that the funds be avallable to the property owner, rather
than merely be posted as security. The subdivision thus accords with
decisions of the California Supreme Court holding that, before property is

taken, compensation must be paid into court for the owner. See Steiphart

v._Superior Court, 137 Cal. 575, 7O Pac. 629 (1902). The subdivision con-

templates that the amount to be deposited be determined by the court, rather
than by Jury, and upon ex parte 'ar other pro¢cedure provided by legislation..
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§ 1k

Language delsted. In deleting the second portion of the first sentence

of this section, this amendment eliminates language prohibiting “"appropria-
tion" of property in certain cases, "until full compensation therefor be
first made in money or ascertainad and paid into court for the owner,”

This language adds nothing to tue meaning of subdivision (2){1). See

Steinhart v. Superior Court, 137 Cal. 575, 70 Pac. 629 (1902). A more
explicit reguirement is imposed’ by new subdivision (4).

Also deleted is the language requiring that, in certain cases,
compensation be made "irrespective of any benefits from any improvement
proposed.” This requirement respecting the offsetting benefits has been
held inoperative because of its conflict with the equal protection clause
of the Fourteenth /mendment to the Constitution of the United States. ©See

Beveridge v. Lewis, 137 Cal. 619, 70 Pac. 1083 (1902); People v. McReymolds,

31 Cal. App.2d 219, 87 P.2d 734 (1939). In deleting the language, this
amendment clarifies the power of the Legislature to deal with the offsetiing

of benefits in eminent domain proceedings. The subject is now governed

by Section 1248 of the Code of Civil Procedure.

The proviso to the first sentence of this section, and the next
following sentence, dealing with immediate possession, are superseded by
subdivisions {b), (c¢), and (d).

In deleting the last sentence of this section, this amendment eliminates
the provision that, in effect, property may be taken by eminent domein for
certain logging or lumbering railroaeds, and that such taking constitutes
the taker a common carrier. This provision, added in 1911, has never been
construed or applied by the California appellate courts. Takings for the
purposes mentioned in the sentence are authorized by Section 1238 of the

Code of Civil Procedupe and Section 1001 of the Civil Code. The portion
-122-




of the sentence making the taker a common carrier is merely an Imstance of
a broader proposition inherent in the nature of the power of eminent. domaing,

See Traber v. Railroad Compission, 183 Cal. 304, 191 Pac., 366 (1920);

Western Canal Co. v. Railroad Commission, 216 Cal. 639, 15 P.2d 853 (1932).

Deletion of the sentence clarifies, rather than changes, existing law.
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